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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


CONSOLIDATED MUTUAL INSURANCE COMPANY, 
& Corporation 

1725 F Street, N. W. 

Washington, D.C. 


Plaintiff 
VS. 


RICHARD DORFRAN 
1010 + lth Street, N. W. 
Washington, D. C. 


ARNOLD DORFMAN 
1010 = 1£tk Street, NH. W. 
Washington, D. C. 


BURTON G, DORFMAN 
1625 Eye Street, N. W. 
Weshington, D. C. 


EVAN SAX 
1030 - 18th Street, 
Washington, D. C. 


AUDREY SAX 

1010 = 18th Street, N. W. 

Washington, D. C. : 

(SERVE: Joseph V. Gartlan, Jr., Esq. 
. 815 Connecticut Ave., N.W. 
Washington, D. C. 20606) 


JACK POLLIN 
3851 Cslvort Street, HN. W. 
Washington, Dd. C. 


RAROLD POLLIN 
12 Farmington Court 
Chevy Chase, Marylend 


POLLIN DEVELOPHENT CORPORATION 
A Corporation 

6101 « 16th Street, KR. W. 
Washington, D. C. 


’ EASTERN FOUNDATION CO., INC. 

A Corporation 

1500 Messschusetts Ave., N. W. 

Washington, D. C. 

(SERVE: C. T. Corporation Systens 
: 918 = 16th Street, N. W. 

Washkirgton, D. C. 


) 


Civil pies No. v7) VLE a 


GREAT AMERICAN INSURANCE COMPANY 
A Corporatioa 
910 - 17th Street, N, W. 
Weshington, D. C. ) 
Defendants ; } COMPLAINT FoR DECLARATORY JIDQE2 
1. Thilo Court has jurt{sdiction of this matter pursuant to Title 28, 
U.S.C., Section 2201, and Rule 57 of tha Yederal Rules of Civil Procedure. | 


Ths axount {involved is more then Ten Thousdnd Boliers ($10,000.00), 


2. Plaintiff herein is an insuvence company, organized by 
virtue of end existing under the laws of the State of New York; thst it 4s 
e citizen resident in, end conducting a business froma the State of New York 
where ite home office is located; that it has been sdmitted and authorized 
to do business in the District of Columbis, end elsewhere, end on August 7, 
1963, end at ell times pertinent hereto, was so properly conducting its 
business within the District of Columbis, cnd elsewhere. The Gefendant, 
Great Ancrican Insurence Company, & corporation, is likewise an insurence 
company, organized by virtue of and existing under the laws of the State of 
Now York; that it is « citizen resident tn, and conducting a business from 
the State of New York where ite home office is locsted; that it has been admitte 
ed end authorized to do business in the District of Coluxbia, end elsewhere, 
aod at ell times pertinent hereto, was co properly conducting its business 
within the District of Columbia, and elsewhere, The defendant, Eestern 
Fountation Company, Ince, io a corporation organized and existing under the 
lews of the District of Coluzbia and is qualified to do business in the 
District of Columbia and is engaged in the District of Colunbta and eloc- 


where fn the businces of the construction of fouadations and other improve- 


wents to real property. The defendants Dorfman, Sax and Pollin ere edult 


citizens of the United States and residents of the District of Colwnbia, 
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aad the State of Virginia, and within the jurisdiction of this Court. 
Defendent Pollin Development Corporaticn ig a noeicn during business in 
the District of Columbia and is engezed in said District in the construction 

_business, end is vith{n the juriedietion of thia Court. | 

3. “That gaia pleintifft corporation on or about the first day of 

August, 1961, issued its Comprehensive General Liability Policy Ko. CG 13721-1 
to the defendants Jack Pollin, Harold Pollin and Pollin Development Corpora- 

thon, copy of which is ettached hereto end marked as Exhibit "A", said form 
of insurance policy covering certein operations of the defengaats Jeck Pollin, 
Earold Pollia and Follin Development Corporation; that under the terms of 


eaid policy, the plaintiff company insured against end agreed to pay on behalf 


..Of the ingured all sums which the insured shall become legally obligated 
to pay es demases because of injury to or destruction of pronercys including 
the loss of use thereof, caused by accident, and also to defend any suit 
brought egainst the defendants Jack Pollin, Harold Pollin end the Pollin 
Development Corporation arising out of the perils insured egainst in said 
policy, even {f such euit be groundless, false or fraudulent; provided the 


lose be covered by the policy, and, subject to all of the terms, conditions 


ind limitations of said policy; total Liability of the plaintifé company 


mder the aforesaid pelicy being limited in emount to one ‘hundred thousand 
loliers ($100,000.00) property damage liability for each accident. 

4. That ceid policy of insurance also enacaine fa numbered 
aragraph 12 of the CONDITIONS of said policy the following langugses 


“32, OTHER INSURANCE. If the insured hes other 
insurance against « loss covered by this policy 
the company shail not be liable wmder this policy 
for a greater proportion of such loss than the 


applicable limit of Licbility stated in the 

declarations bears to the total appliccble limit 

of licbility of sll valid aad collectible 

fnsuraence against such loss." 

5. Thst on the seventh day of August, 1963, the defendants 

Jack Pollin and Harold Follin were ownere of certain real estate in the 
District of Columbia, located at 1330 Massachusetts Avenue, N. W., and caid 
defendant Pollin Lovelepment Corporation was engaged in the said District of 
Columbla in the construction business; that at that samo time, defendants 
Richard Dorfman, Arnold Dorfman, Burton C. Dorfman, Even Sax end Audrey Sax, 
vere owners of real ostate and premisce located at 1332-34 Messschusotts 


Avenuc, N. W.3 that allegedly as a result of certain construction work 


performed by dcfondante Jack Pollin, Herold Pollin, Pollin Development 


Corperetion and Fastern Foundation Coxpany, Inc., on property located at 


1330 Massechusetts Avenve, H. W., domnges were allegedly sustained by 
defendants Dorfman and Sax toe the contiguous premises at 1332-34 Mascachusetts 
Avenus, WN. W. 

6. ‘That as the result of said incident os deseribed above, suit 
has been filed in the United States District Court for the District of 
Colucbia, Civil Action No. 1140-64 by defendants Dorfman and Sax against 
defendants Pollin, Pollin Devetormene Corporation, end Eastern Foundation 
Company, Inc., alleging carelessness end nepligence of the said defendants 
Poliin, Pollin Levelopment Corporation and Rastern Foundation Company, Inc., 
in the excavation for and construction of a building located adjacent to 
those premises owned by the said defendants Dorfman and Sax at 1332-34 
Massachusetts dvenue, H. W. 

7. That thereafter, the occurrence of the said accident was 


reported to the plaintiff, Consolidated Mutual Insurance Company, & 


corporation, end the eaid plaintife ingurance company y uodertook to fee 

the facts and circumstzences surrounding the occurrence ; of ssid eccident in 

en effort to determine legal liability therefor and coverage extending thereto. 
8 That caring the course of such investigation, it wes learned 

by sefd plaintiff that prior to the said incident of August 7, 1963, defendent 

' Great American Insurance Company hed issued to cefeadants Jack Pollin, 

Harold Pollin and Pollin Development Corporetion its special multi~peril 

policy Ne. 257-95-51 which was in full force and effect at the tims of the 

ineident of August 7, 1963, and which policy provided ceeoranee protection 

to defendants Pollin and Pollin Development Corporation by agreeing to pay 

’ om behalf of the {nsured all suns which the insured shall become legally 

: obligated to pay as demages because of property deaage, caused by accident f 

and arfsing out of the Cmnerehio mainSenance, or use of premises, and all 

operations necessary or incidental thereto with respect to’ premises located 

at 1330 Mossachusetts Avenue, N . W. j 

9. That said policy of insurance issued by defendant Great 

_ American Insurance Company, copy of which is atteched hereto end warked as 

; Exhibit “B", to defendants Pollin and Pollin Developaent Corporation, ezocided 

, Hints of three hundred thousand dollars ($300,000.00) for property danage 

_aMebtnity arising from the operations of defendants Jack Follin, Herold Pollin 

and Pollin Development Corporation at premises located at 1330 Massachusetts 

Avenue, N. W., and said policy as issued by defendant Great American 

Insurance Company to said defendants Pollin and Pollin Development Corporation 

further provided in the conditions applicable to Sections 1 and 2 of said 


policy vith Teapect to “OTHER INSURANCE" the followings” ; 


“" "4, Section IT = Coverages C end D = If the 
_. insured has other insurance against a loss 
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covered by this policy, this Company shail not 
be licblie under this policy for a greater 
proportion of such losa than the anplicabla 
limit cf Lisbility stated in the decleretions 
bears to the total anplicable limit of liability 
ef all vaiid end collectible insurence against 
euch loss," 

20. ‘hat following the discovery of the aboveecescribed existing 
policy of fnsurance issued by defendant, Great Americsn Insurance Company, 
to defendants Pollin and Pollin Development Corporation, damand wes sade 
by plaintif££ Consolidste’? Mutual Insursnce Company upon the proper officials 
end representatives of defendant Greet American Insurance Compsny to co- 
Operate in the defense of the eforesaid Civil Action Ho. 1140-64 presently 
pending against the defendants Pollin and Pollin Development Corporetion and 
Eastern Foundstion Company, Inc., end that the caid defendant Great American 
Tasurence Company agree to pey counsel fees end indemmify the defendante 
Pollin and the Follin Development Corporation in any edverse verdict in 
fevor of defendents Dorfman and Sax against the aforesaid defendants Pollin’ 
end Pollin Development Corpoxation es a result of the incident of August 7, 


1963, on & pro-rata basis in accordance vith the respective clauses of the 


policies of inaurance as issued to defendants Pollin and Follin Dcvelopment 


Corporation by plaintiff Consolidated Mutual Insurance Company end defendsat 


Great American Insurance Company. 

11. That the said defendant Great Amcricen Insurance Company 
through ite agents, officials and attorneys has refused and does refuse to 
cooperate in the defense of the defendants Pollin and Pollin Development 
Corporation in the pending Civil Action No. 1140-64 and has refused and does 
refuse to cpree to indenntfy the defendants Pollin end Pollin Development 
Corporation on & prowente basis in any adverse verdict in favor of defendants 


Dorfman and Bex againet the afexesaid defendants Poliin and Reiiia Development 
- ca ie eee ey 


1] 


es & result of the incident of August 7, 1963. 


WHEREFORE, THE PREMISES CONSIDERED, the plaintiff Consolidated 


Hutual Insurance Company, a corporation, prays thet the defendants be cited 
to appear end answer this Complaint end that the Court grant to the plaintiff 
& sac, Judgment and Decree holding as follows: , 
1. Thot the plaintif£ Consolidated Mutual Insurence Company and . 

the defendant Great American Insurance Company subject to the terms, 
: conditions and limitations of their respective policies of insurance be 
declared co-insurors of defendants Pollin and the Follin Development 
corporation as regards protection of the respective policies pertaining to 
the incident of August 7, 1963; that since the total insurance applicable 
to such loss if Four Hundred Soeae an Dollars ($400,060. 00), and that the 
limits of the reagneet ive policies are one tundred Thousand Dollars ($100,000.00) 
‘tn the policy as issucd by plaintif£ Consolidated Mutual Insurance Company, 
end Three lundred Thousand Dollars ($360,000.03). as epee in the policy of 
defendant Great American Insurance Company, that said defendant Great American 
Insurance Company be declared to be a co-insuror of defendants Pollin end 
7 Pollin Development Corporation to the extent of three fourths of the total 
loss or danage which may be proved against said defendants Pollin and Pollina 
Development SERED by et ES and Sax An civil Action No, 
_ 1140-64 end, eg eso 

- 2. That by reason of the aforesaid co-insurance eos of the 
respective policies that defendant Great American Insurance Company ba 
required to participate in che defense of Civil Action Ro. 1140-64 and to 
share in the costs, expenses and legel fees necessitated by the investigation 
sod defense of Civil Action Ko. 2140-64 in the proportionate amount that the 


- coverage of the Great. American Insurance Company's policy bears to the total 
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amount of insurance coverage available to tke defendaatgs Pollin end Pollin 


Development Corporation. 


3. And for such other and further relief es to the Court may 


seem just and proper. 


GILLGR, STEWART & CLARKE 


By, 
Frank J, Hertell 
éttorneys for PlainctLerEe 
1225 - 1Sth Street, RK. W. 
Heshingtoa, D. C. 20936 
Exderal 7~&330 


{Caption Omitted in Printing] 
’ ANSWER TO COMPLAINT FOR DECLARATORY JUDGMENT 


Comes now the defendant, Eastern Foundation Co., Inc., 
a Corporation, by and through its attorneys, and for answer to the complaint 
for deciaratory judgment filed herein, avers es follows: 
i, Thie defendant ad-nits that st is doing business in the District 
of Columbfe, 
2. This defendant admits the allegations contained in paragraph 


6 of the complaint for declaratory judgment, 
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3. : This defendant denies that any damages were sustained by 
anyone as the result of the incident on August 7, 1963, as described in 


ji paragraoh 5 of the complaint for declaratory judgment, | 
. 4 This defendant is without xnowledge of the remaining allega- 
tions contained in said Romain at therefore, can neither admit nor deny 


but demands strict proof thereof. 


*XHEREFCRE, the sremises considered, this defendant, 


Eastern Foundation Co., Inc., a Corporation, »rays that the comolaint for 


declaratory judgment as to it be dismissed with costs. » 


DOHENTY, ATTRIDGE & DOHERTY 


Cornelius G, Coherty 

1010 Vermont Avenue, N. W. 
Nashinston, D.'C, 20005 

NAtional 8-6257 - 
Attorneys for Eastern Foundation Co, 


(Certificate of Service Omitted in Printing] 


[Caption Omitted in Printing] 
ANSWER’ OF DEFENDANTS RICHARD DORFMAN, ARNOLD DORFMAN, 
BURTON G. DORFMAN, EVAN SAX AND AUDREY SAX TO 
COMPLAINT FOR DECLARATORY JUDGMENT 


Come now the éefendan 1cs, Richard Doriman, Arnold 


Dontment Burton G. Dorfman, Evan Sax and Audrey Sax, by 
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counsel, and for answer to the Complaint in the above-styled 
7 

cause respectfully show to this Honorable Court as follows: 
First Defense 


The Complaint fails to state a clain against 


Answering the allecations of the Complaint in 


As, these Gefendants state: 


aph l'of the Complaint 


pav~agraph 2, these 
without knowledge or 
tO forn 
thereof concernin i or the defendant 


admit the allegations thereof 


ie 
ndation Co., Inc., Jack 
Pollin, Harold } i . Pollin Development Corporation, 
deny that a ; , Gants are residents or 
the District of Columb: 1¢ State of Virginia but admit 
they are submitting themselves to the jurisdiction of this 


court..- 


°3, 4, 7, 8, 9, 10 ané ll. With respect to the 


allegations of said numbered paragraphs, these Gefendants state 


that they are without knowledge or information sufficient to 
form a belief with respect thereto and therefore neither admit 


nor deny the same, state that in any event, said allegations 
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are not material to anv claim acainst or by these defendants, 
| 
and therefore neither ait mor deny the ailegations of said 


paragraphs bur strict proof thereof. 
5. Admitted. 
6. Answering the allegations of paragraph 6 of the 
Complaint, these serene acmit the filing by .them of 
Civil Action No. 1140-64, in this come and fox a 2 complete 
statement of all of the allegations of said Comp! laint against 
_the defendants named therein respectfully refer thereto. 
WHEREFORE, having fully answered the ¢ Complaint hese 
Gefendants pray that the same be Gismissed as to them with 
-—costs to the vlaintifs. 


REDMAN 


Sosep= Vv. 

[ /235 connecticut Avenue, 
Washington, D. C. : 
298-8540 ; 


(Certificate of Service Omitted in Printing] 


(Caption Omitted in Printing] 


ARSWER OP DEFEWDANT, GREAT ANERICAN INSURANCE 
COLIPAUY TO COMPLALNS (DICRARATORY JUDGIEIP) s 


First defense: 
The Complaint fails to state a clain egainat the defendant, 


i Great American Insurance Company, upon which | EEE can be 


- eronted. 
i] 


Second defense: 

2, Defondeant edmits the averments in Paragraph One, 

2. Defendant admits it's corporate etatus and that it is 
engeged in business in the District of Columbia. 

3. Avernents of Paragraph Three are admitted, | 

4, Avorments of Paragraph Your are cauitted. 

5, &verments of Peragraph Five are admitted, except that 
feortain conetruction work was being verformed by Jack Pollin 
and Harolé FPollin,® which is denicd, 

6, Averments of Paragraph Six ere admitted. 

T. Defendant is without knowledge or information conrern= 
ing the avermente of Paragraph Seven sufficient to form a be=- 
lief, and will require proof of the sane, Ea 

8, It is admitted that fron June 1, 1963, to November Qo, 
1964, when cancelled at the request of the Insured, this édefend- 
ant's insurance policy was in forces and effect; an "“Apartuent 
Ovmers Policy" affording limited insurance covarage as provided 
in it's gaid policy, insuring defendants Jack Pollin and Harold 


Follin eg Owners of said premises, but affording them no cover= 


age or protection as General Contractors and builders, excava- 


tors and the like. Al other averments in Paragraph Eight are 


deniod, yeas ee ee vos 
9, It is admitted that it's Policy contained Other Insure 


ance provision es written therein; ell other averments of this 


Paragraph are denied. 


10, Averments denied, 
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11. Admitted, except as to the "alleged incident of August 
1% 1963," which is denied, 


12. Avernents in. Baa Conpleint eee admitted by 


end in this Ansver are Semana ery and severally denied, 


Third defense: Tae nese ae : . 
; ther answering, this defendant denies in toto plaintiff's 
claim to recover in this action, and avers that, after plaintiff 
issued it's insurance policy of, Coaprehensive General Liability 
coverage to the persons. and companies named as Insureds therein 
and prior to the issuance ty this defendant of itts policy of 
limited Owners covorase, the defendants Harold Pollin and Jack 
Pollin approached this defendant and requested very restrictive 
and limited coverage; defendant informed szid defendants ag to 
differences in coverage and risks and eussosted that it be 
allowed to issue a broad form general lia ability policy, a policy 
sinilar to plaintiff's Policy and of broader coverage and to 
more numerous nemes Insureds. . Said defendants rejected defend= 
ant's offer for the wider coverage and requested issuance of a 
policy to cover only their (Harold and Jack Pollin's) risk and 
liability as | Owners of the 9 premises. "gata defendants represent= 
ed to this defendant that the excavation and construction work 
would be done by defendant Pollin Devel< pment Corporation, a 
Maryland corporation, and that thas corporation already had 
comprehensive goneral liability insurance ¢o verage with and in 
Consolidated tMutueal Insurence Conupany, plaintiff herein; that 
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they rejected this defendant's offer to write the broader cover- 
ege expressly because they already had it in and with plaintiff? 
herein and they Gid not want doudle or duplicate coverage and 
protection, Said defendants paid this defendent the lesser 
premium for the linited end Testricted coverage and accepted thse 
lesser coverege proteotion. ace we 

fo induce thie defendant to issus itts Owner's Policy, dc= 
fendents Jack and Harold Pollin exhibited to thie defendant a 
Certificate of Insurance showing thet comyrchensive general 
liability insurance coverage was written for end on the builder, 
namely, “iorris Pollin & Sons," and others; that the general 
“contractor would be and “ae he Pollin Development Corporation, 
an nancd insured, by endorsement, in piaintifif's Policy, Said 
éofengants rojected all offers on the part of thie defondant to 
write the broader coverage on this and other projects, asserting 
“they aiready had it with and in plaintiff Company. 

Defendant believes and avers that the builder and general 
contractor of the particular ensertment huilding and project 
here was Pollin Development Corporation, a nemed insured in the 
pleintiff's Policy, but not a named Insured in this defendant's 
Policy; that any damage suffered or claimed in Civil Action 
#1140 - 64, was caused by Pollin Devolopment Corporation, the 


General Contractor, end it’s agents, employees, representatives 


and sub-contractors, and not by defendants, Jack and Harold Pole 
lin, this defendant's Insureds, | 


Defendant believes end avers thut there ere controversial 
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issues of fact herein to be determined by teatimony ane evidence 
et a triel on merits, as show by Exhibit "A", attached hereto. 


Fourth defense: 


Defenéant denies separately and severally each end evary 


alilegetion directed to it; that it has no liability to plaintiff 
or any other clainants; it is not indobted or liable to PES 
whose prayers for relief and judguont shovld be denied. 
Having fully answered, this defendant prays that the Conplaint 


be dismissed insofer as it concerns this defendant, with costs. 


PAUL J. SEDGWICK 
- BARR BUILDING 
= WASHINGTON, D.C.. 20006 


AUL J. SEUsWICE, 
_ attorney rez defencent, Great Ameri- 
- can Insurance Company, only, 
Barr Building, 
See D. coil 20006. 
296-317 


[Certificate of Service Omitted in Printing] 
EXHIBIT "A" 
[Caption Omitted in Printing] 


November 20, 1967 


: Action for damages for breach 


-of contract and due to See and for Sees 
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THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF 
FACTS AND STIPULATE THERETO: 

In May’ of 1963, Jack Pollin and narod Pollin owned 
land at 1330 Massachusetts Ave., N.W., Washington, D.C. The 
Pollin Development Company, a partnership of the Pollin 
family, was issued a building permit for construction of 
improvements on said land. The co-defendant Eastern Foundation 
Co., Inc. was retained by the foregoing to accomplish a certain 
excavation, sheeting and underpinning for the construction of 
a building on said site. 

In gay of 1963 the Pollins requested and received 
permission of Ps to enter upon Ps! property at 1332 
Massachusetts Ave. for the purpose of underpinning a party 
wall between the respective pentiostprentses incident to 
the construction of the building on the Pollins property. 
Permission was given and accepted in writing, all pursuant 
to Section 3-786 of the 1961 District of Columbia Building 


Bode, and provided, inter alia, that the Pollins would be 
“obligated to repair at no expense to the (Ps), any damage 


to the (Pts) property, occasioned by said underpinning, 


support, excavation or construction." 


THE PLAINTIFFS CLAIM that during the performance of 


the underpinning work, and as a result thereof due to the 
negligence of the Ds in the design of the underpinning 
structure or inithe manner of performing said work, i.e. failed 


to provide supporting piers of a sufficient depth or concrete 
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pads for these piers of a sufficient size and strenght; or they 
memoved the water and moisture in the soil forming part of the 
BaD acenthaunDont for Ps! buiiding on their property as a 
result of which substantial cracks appeared in Ps! building — 
and it was severely damaged in its structure and appearance, 
interiorly or exteriorly] : 

Since the Ds, in doing the work, had exclusive 
Girection and control thereof, the Ps rely upon the doctrine 


of res ipsa loquitur. 


'-In the alternative, the Ps seek recovery under the 
contract it had with the Pollins because of the obligations 


-—-upon the Pollins expressed in said contract. 


PS CLAIMED DAMAGES are as follows: 


Loss of Rental Income _. $26,113.02 
Loss of value ..» 300,000.00 
Bernard Locraft - Engineering 

: services 


£ 
- A 
n tn 


Beall LeMay - Engineering services _- 300.00 


In short, Ps! action is to recover on the following 


bases: 


I - For damages for which the Ds Polling agreed to be 


liable by agreement with Ps. ! 

II - For damages caused by the negligence of Ds 
in excavating on property adjoining Ps. 

III - For damages for the tortious injury done to 
Ps' property by all Ds. | 
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IV - For damages resulting from removal of sub- 
jacent support in the adjoining ground for improvements on 


Ps property. 


THE DEFENDANTS JACK POLLIN, HAROLD POLLIN, POLLIN 
DEVELOPMENT COMPANY deny each and every allegation of care- 
lessness and negligence alleged as to them; deny that Ps 
herein sustained any damage whatsoever as a result of any 
action or inaction on the part of these Ds. Alternatively, 
these Ds aver that the soi, direct and proximate cause of 
any Gamage allegedly sustained by the Ps was a result of 
their sole and/or contributory negligence in that-the séid 
building owned by said Ps was in very poor structural 
condition and said building had been the subject of many 
deficiencies and violation notices of the District of Columbia 


prior to any excavation work being started on the adjacent 


property. 

THESE DEFENDANTS HAVE CROSS CLAIMED against the 
co-defendant Eastern Foundation Company averring that if Ps 
herein. sustained any injury or damage as alleged, it was 
caused by the negligence of the co-defendant, Eastern 
Foundation Company, acting through its agents, servants or 
employees and therefore, defendants Pollin would be entitled 
to indemnification or contribution from co-defendant, Eastern 


Foundation Company. 
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ee 
Alternatively, these Ds plea that the negligence 
of Eastern Foundation Company concurred with-the BES 
of Ps herein to cause any injury or damage Gee may be 
proven. , | 
. THE NEGLIGENCE OF EASTERN FOUNDATION COMPANY Is as 
follows: failing to employ sufficient personnel, so as to 
complete the andecp sonic Woperataion as quickly as possible; 
improper construction of the anerpinnines in that they 
-terminated at an elevation higher than the top of the footings 
of the Pollin Building; nebligent design on the part of the 
engineer employed by Eastern Foundation Co,, as stated above 
“with reference to the underpinnings and footings. < 
THE NEGLIGENCE OF THE PS is as follows: negligent re- 
pair and maintenance of their building as contained in the 
report of the Bureau of Occupancy of the D.C. Government 
| under date of April 29, 1961, which in general lists 
omissions and failures on the part of the Ps upon which these 
Ds will rely at the trial to prove the see cond Seton 
66 the property. , : 
:These Ds further deny any liability to or right of 


recovery 4 in either the Ps or Co-Defendant Eeeteen Foundation 


Co. in its cross-clain. 


EASTERN FOUNDATION COMPANY, INC. asserts that it 


completed its assignment for the Pollins in good worknanlixe 
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manner in accordance with the terms of its proposal; denies 
each and every allegation of Ps and also in the cross-claim 
filed herein by the Ds, Jack Pollin, Harold Pollin and Pollin 
Development Company; states that the property which the P 
claims was damaged by the act or acts of all Ds was purchased 
from Ps by the Ds, Jack Pollin, Harold Pollin and Pollin 
Development Company, and which Gisposed of any claim which 
ithe Ps may have had against all or any one of the Ds. 

This Defendant CROSS CLAIMS AGAINST THE CO-DEFENDANTS, 
JACK POLLIN, HAROLD POLLIN AND POLLIN DEVELOPMENT COMPANY, 
avering that it was requested by these Ds to do additional 
work over and above the requirements of its contract and in 
accordance with the specific request of the Co-Defendants the 
additional services rendered were rendered at a cost of 
$7,246.35, and this D demands judgment over end against the 
co-defendants, Jack Pollin, Harold Pollin and Pollin 
Devlopment Company, in the sum of $7,246.35, with interest from 
July 1, 1963. 

This Defendant denies any liability to or right of 


recovery in the Ps or the Co-Defendants, against it. 


The parties agree to file with the Clerk of the 
Court and to mutually exchange, on or before December 8, 1967, 
a list of the names and addresses of witnesses known to then, 


including expert witnesses, who have knowledge of any aspect 
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of this case, indicating those who may be used at the trial, 
Impeachment witnesses are not be be included. | 

The following may be <dmitted in evidence without 
formal proof, subject to ail legal objections: Documents 
marked "P", initialed by Examiner; document initialed by 


Examiner marked "Dp", 


CGansel for the Ps has in his possession copies of 
newspaper articles, bills and photographs, all initialed by 
Examiner, which he requests he admitted in evidence at the 
trial but opposing counsel will make no agreement with 


_relation thereto. 


" ° me examiner has requested counsel to appear at 
trial with the maximum amount of authority to settle this 
case which will be allowed them by their principals. - 


- Pretrial Examiner 


Joseph V. Gartian, Esq., Atty. for Ps 


rank J. Martell, fsq., y ror Pollins 


Cornelius Doherty, ESq 
Atty. for Eastern Foundation 


+ 
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ANSWER OF DEFENDANTS JACK POLLIN, HAROLD POLLIN AND POLLIN DEVELOPMENT 
CORPORATION TO COMPLAINT FOR DECLARATORY JUDGMENT - 
First Defense 
The Complaint fails to state a claim against the Defendants 
Jack Pollin, Harold Pollin and Pollin Development Corporation upon which relief 
can be granted. 


Second Defense 


-1. Defendants admit the allegations of paragraph numbered one 


of the Complaint. 

2. In answer to paragraph numbered two of the Complaint, Defendant 
Harold Pollin denies that he is a resident of the District of Columbia; 
Defendants Jack Pollin and Harold Pollin admit that they are adult citizens 
of the United States} Defendant Pollin Development Corporation admits that 
it is a corporation doing business in the District of Columbia and 
engaged in said district in the construction business; and Defendants 
Pollin and Pollin Development Corporation admit they are within the 
jurisdiction of this Court. Said Defendants in answer to the remaining 
allegations in said paragraph numbered two say they are without knowledge 
or information sufficient to form a belief as to the truth of said allegations 
and therefore will require strict proof of the same. 

3. Defendants admit the allegations contained in paragraph 
numbered three of the Complaint. 

4. Defendants admit the allegations contained in paragraph 
numbered four of the Complaint. 


5. Defendants Jack Pollin and Harold Pollin admit that on the 
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seventh day of Reet 1963 they were the owners of certain real estate in 
the District of Columbia located at 1330 Massachusetts Avenue, N.W.3 
Defendant Pollin Development Corporation admits that on che seventh day of 
August 1963 it was engaged in the Conserccion business in the District of 
Columbia; Defendants Pollin and Pollin Development Corporation say they are 
without knowledge or information sufficient to form a belief as to the 


truth of the allegation that Cefendants Fichard Dorfman, Arnold Dorfman, 
. - | 


Burton CG. Dorfman, Evan Sax and Audrey Sax more owners of real estate 

at premises 1332-34 Massachusetts Ave., N.W. on the conan day of August 
1963; and Uefendants Pollin and Pollin Dereloenene Corporation admit 

that it is alleged that as a result of certain cpcemenits work performed 
by Befendants Jack Pollin, Harold Pollin and Pollin Dereloomens Corporation 
on property located at 1330 Massachusetts Ave., N.W. damages allegedly were 
sustained by defendants Dorfman and Sax to the peateccnal oreniees at 1332-34 


Massachusetts Ave., N.W. 


6. Defendants admit the allegations contained jin paragraph nunberep 


‘six of the Complaint. 
7. Defendants admit the allegations contained in paragraph nunbere# 
seven of the Complaint. | eae 
8. Defendants Jack Pollin and Harold Pollin fn answer to the 
allegations contained in paragraph numbered eight of the Gomplaint admit that 
on August 7, 1963 they mereuthe named insured. in a Dolley: Of insurance 
issued by Great American Insurance Coane and bearing Policy No. 257-95-513 
say that they are not required to answer the allegations that characterize 


the insurance protection afforded by said policy of insurance and assert 


that said policy of insurance speaks for itself as to the, coverage and 
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protection it afforded said Defendants; Defendant Pollin Development 
Corporation denies that it was a named insured under the insurance policy 
issued by Great American Insurance Company to Defendants Jack Pollin and 
Harold Pollin and neither admit nor deny the allegations contained in said 

" paragraph Henenre. Chote characterize the protection afforded by the 
policy to said Defendant Pollin Development Corporation. 

9. Defendants admit the allegations contained in paragraph 
numbered nine of the Complaint, except that Defendant Pollin Development 
Corporation denies that it is a named insured on the insurance policy issued 
to Defendants Jack; Pollin and Harold Pollin by the Great American Insurance 
Company. 


10. Defendants say they are without kacwledge ox irfiemation 


sufficient to form a belief as te the trath of the allegatienus ccentained 


in paragraph numbered ten of the Complaint. 

; ll. Defendants say they are without knowledge and information 
sufficient to form a belief as to the truth of allegations contained in 
paragraph numbered eleven of the Complaint. 

Defendants Pollin and Pollin Development Corporation deny all 


allegations not admitted or otherwise answered. 


By 
George H. Clark 


fs loft VA 2, cd eter 
Whayne Quin ~ 
Attorndéys for Defendants 
Jack Pollin, Harold Pollin 
and Pollin Development 
Corporation 
700 Tower Building 
[Certificate of Service Omitted in Printing] Washington, D. C. 20005 
= 393-5040 
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Y-9-72 


of defendant, Creat dmericen Insurance Company? 


NO?TOR 


1, To re-open this cause for the teking of further evidences 
and testixony upon the isaue of whether tho cleins, countere 
Clains end eross-cleius of, by and between déefenéents Pollin 
and Dorfman, et al, in O, A. #1140 — 64, were settled, tormi- 
nated, roleased, satisfied, dicharged or otherwise finally dis- 
posed of in their nesotistions, asreenents, contrects or other 
writings in the sale/purchase of the prenises in question; and 
the nature end extent of such egreezents ond transfer of omner= 
ship to end in said proper ty. , 

2. To set the cause fer further hearing and proceedings to 
which seid defendants Pollin, Ioerfnan, Sexe et al, could be 
subpoenasd or otherwise required to eppear and give testinony, 
to be cross-examined by other partics theretos they to be ree 
quired to produce #11 docuzents end other evidence pertsining 
to the sane. i 


3. For leave to the Movant to forthwith issue Discovery 


Interrogatories to defendonts Pollin, Dorfsan and Saxe et al 
in this relation. mae 


4&4 o require gefendants Pollin, Dorfmsn, et al to show 
cause | “hy they should not be required to disziss C.A.311 40-64, 
insofar as they ars concs 3 thore besng no present valid 
controversy presently existing betwoen then. 

5, Fer such further and other relief as the nature of the 


case pay require, to the Court may scem just and proper. 
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POINTS & AUSHORTZITS 


1. FRCP, Rules of Court and the inhorent power of Court 


of Equity to grant the rolicf prayed for in the Motion. 


2, In Motnick vs. Jack Bondor & Sons, Ince, 285 ¥F Supp. 
548 the Count h oid, 
f 
"Declaratory 
With RotUsh or 
troveraye*” 
In Denville Tobacco Association va. Freemen, 351 F 
(2) 8323 122 Ue Se APP. 2D. C. 135, held, 
fo bo ripe for éeterninntion under De~ 
Roecone dageneat Act, Gisasreement mast 
not be notulous or CONTINENT, bat must hseve 
taken on fixed and final GBUALD, OO ghat court 
cen o20 wnat local assnes At is cecidin 
whist oxfoct 3s Gecision will hove on eae 
Verearics, End sone use “ul purpose to be 
ochicved in deciding then.” 


3 
k Counsel fer Novent has represented to the Court that 


wnpon information end belief, the transaction agreements enter= 
ed into vy end between the Polhine ené the Tormmuane, ct sl, in= 
cluded 2 consideration and,- perhaps, disposition of all claina 
theretofore existing between then; that a ve elia consigeration 
passed between the parties thereto; that there no longer — 
subsequent to the Gate of euch agreements and transaction ~ was 
or is any valié and subsisting controversy between them, That, 
4f£ said property transferring agreenenta disposed of or settled 
their clains and domends theretofore existing between then, 
then thore now vas end is no valid controversy that would re- 


quite this Deolaretory dvdgneut action, And not being presently 
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in possession of more factuel knowledse concerning the said 


property transfer negotiations and agreements, the Court should 
hold in sveyance this Decleratory Judguent proceeding until ail 
aveilable evidence upon this is before the court, at a further 
hearing to be set. | : 

Counsel for the Dorfmans end Saxes has adzitted to the 
Court that the property = the subject of C. hefl249 ~- 64 = was 
sold by them to the defendants FGllin weer scales contzacts, 
gocuments snd or other legal writings; that the Pollins pure 
chased end acquired ormership thoreoft sometize before or during 
the pendency of CG. A, #1240 ~ 64. Saia counsel for Pollins 
further admitted that he was not feniliar with what those docu- 
ments were or might be, or what thay provided, or other dctsils 
of seid negotiations, egreousnts, underatandings “hich lsd to 
the sples/purchase contracts executed by the Pollins and the 
Dorfman/Saxes, for the reason that he was not the original 
attorney representing the Follins, but came into the case at a 
tater date, That he desired to be given tine to locate said 
Gocunents or agreenents end to discuss the entire netter with 
his clients, in order to learn what the terns of the settlenent 
were, f¢llowing which he would report to tha court. > 

Counsel for defendants Dorfnan/Saxe represented to the 
Court, likewise, that he knew the property had been sola by his 
Clients to the Pollins, but did not know the detatie of their 
negotiations and transaction; he would SERS the natter with 


his clionts ond report back to the Court. 
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Counsel for Consolidated Evtual Insurance Company, the 
plaintiff herein, stated to the Court that he ind heard that 
the property in question had been sold and purchased, but he 
Gia not Imow the deteila conecraing the trensaction, He had 
no objection to an inquiry being made. F 

4, If the chenge in ormership of the pronerty in gucec~ 
tion, duvolyed in C. A. #1140 + G4, included a mutucl release 
of alt Claime and demands theretesvore exicting between the 
Polling and the Dorfsans/Saxes, said Ce. Ae would be Moot, and 


> 


a Declaratory Judguent would net be in ordre 


5. For othex reasons that will be presented at the neare 


ing on this Motion. 


It is vespect<elly cubmitted that the Motion shuculé be granted 


and the Pecleratory dudgnent Action be dicxissed. 


{Certificate of Service Omitted in Printing] 
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; OPPOSITION TO MOTION OF DEFENDANT 
GREAT AMERICAN INSURANCE CO? APANY 


Defendants Arnold Doreen Burton Dorfman, Richard 
Dorfmann, Audrey Sachs, and Evan Sachs (hereinafter referred 
to as "Dorfmanns"), by counsel, erin oppose the Motion of 
Gefendant Gréat American Insurance Company to reopen this 
cause, to set this cause for further hearing, for leave to 
issue discovery interrogatories, to require defendants 
_ Dorfmann, Pollin, et al. to show cause why they should not 
be required to dismiss Civil: Action 1140-64, and further 
relief as this case may require. As grounds for this Opposition, 
defendants Dorfmann state as follows? 

2. SOECRECE ES Dorfmann did, in fact, sell the property 
known as Lot 841, Square 247, improved by the premises known 
as 1332 Massachusetts Avenue, N.W., Washington, D.C., commonly 
referred to as The Cumberland Apartments, to Jack and Harold 
Pollin, on July 31, 1964. 

2.. That a Memorandum of Agreement was signea on the 
Gatenot settlement by She Goienganis posta and Pollin, which 
stated that, "No claim or defense which has been or may be 


asserted in’ that Action by or on behalf of any party hereto 


“shall be taken or deemed to have been waived, released or 


discharged or otherwise affected in any manner whatsoever 
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arising out of that certain contract of sale dated the 31st 
day of July, 1964... ” A nen of this Agreement is 
attached hereto. 

3. In addition to the above-mentioned Agreement, the 
@efendants Dorfmann and Pollin agreed onesly, to Limit the Senn aes 
liability arising from the breach of the Underpinning Agreement, 
to a maximum of $100,000.00. To the best of defendants 
Dorfmanns' knowledge there is no written’ confirmation of this 
agreement. For the record, this was clearly brought out in the 
daeposition of defendant Richard A. Dorfmann, taken in Civil 
Action 1140-64. : : v 

4. Since the change in ownership of the property in 
question did not include a mutual release of ail claims and 


a 
demands between the Pollins and the Dorfmanns, Civil Action 


1140-64 is not moot. The fact that the amount of recovery has 


been limited td $100,000.00 has no bearing upon the subject 


matter of the declaratory judgment action. 

5. For other reasons that will be presented at the 
hearing on this Motion. ine 

WHEREFORE, defendants Dorfmann urge this Honorable 
Court to deny said Motions of defendant Great American Insurance 
Company since they are without bases in fact, and urge this 


Honorable Court to arrive at its decision in this case in the 
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most expeditious manner possible in order that the prior case 


(Civil Action 1140-64) may be heard at the earliest possible 
: 


date. a ake 


R spectfully\submitted, 


le 
Stor Bay 
= 
EDMAN & GARTLAN 
15 Connecticut Avenue, N.W. 
Washington, D. C. | 20006 
Attorneys for Defendants Dorfmann 


[Certificate of Service Omitted in Printing] 
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“OPPOSITION: OF JACK POLLIN, HAROLD POLLIN AND 
POLLIN DEVELOPMENT CORPORATION TO MOTION OF 
DEFENDANT GREAT AMERICAN INSURANCE COMPANY 


~ 


Defendants Jack Pollin, Harold Pollin and Pollin Development Corporation, 


hereinafter referred tolls the “Pollins", through Cones oppose the Motion of 
defendant Great American Insurance Company to reopen this case for the ane 
of further evidence, to set the case for "oosing ond proceedings and Soe Loe 
to forthwith issue discovery interrogatories, etc. 

Counsel for the defendant Pollins represented to the Court that he would 
investigate the allegations made by counsel for defendant Great American, which 
are the subject matter of the present Motion, report back to the Court and 
produce documents and/or agreements, if any, bearing on said allegations. 
Therefore, the following position is advanced: 

1. Defendant Pollins adopt in substance the opposition to the present 
opposition filed by defendants Dorfmanns and Sax. | 

2. The following documents are available for the Court's examination, none 
of which reveal a release of claims between the parties to the purchase and 
sale of 1332 Massachusetts” Avenue, N. W. 

(a) Contract of sale dated July 20, 1964, for Lot S41 in Square 
247 with improvements thereon, known as premises 1332 
Massachusetts ones N. W., Washington, D. ce 

©) August 7, 1964 ratification of contract letter fron 
Dorfmanns to Mr. Harold Pollin. | 


- (c) Memorandum of agreement between the Pollins and the 


Dorfmanns. 
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(ad) Deed from Dor amanns and Sax to Morris Pollin for Lot 
841 in Square 247, recorded in Liber 12308 at Folio ‘402 


of the Land Records for the District of Ceennte on 


November 3, 1964. 


Based upon the above, it is respectfully submitted that the Motion of 


defendant Great American Insurance Company should be denied. 


WILKES & ee 


i ERI. oe 


George rge H. He Clark 


TY) yy Yi brinpeh Onsicead 


maase sf ‘Quin 


Cf! ae 


Bruce S$. Mencher 

Attorneys for Defendants Jack Pollin, Harold 
Pollin and Pollin Development Corporation 
700 Tower Building 

Washington, D. C. 20005 

393-5040 


[Certificate of Service Omitted in Printing) 
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REPLY OF GREAT AMERICAN INSURANCE COMPANY 


In reply to Statements in Opposition, the Great American 


Insurance Company respectfully submits as follows: 


1. This counsel attempted to confer with Mr. Jack 
Pollin, but Jack Pollin declined to personality, confer with 
counsel as is shown by April 23, 1970, letter signed by Mr. 
Jack Pollin, copy of whicn is attached hereto. Mr. Harold 
Pollin, co-insured with Jack Pollin, is out of the city and 

—ynavailable. Mr. Jack Pollin has breacned the Cooperation 


Clause of the Great American Policy of Insurance. 


2. -It seems clear that other named defendants in this 
case. will not voluntarily confer with the Undersigned. There- 
fore, if justice is to be done, it is necessary that the pend- 


ing Motion be granted. 


PAUL J. SE spawicK 
910 - 17th Street, NW. 
eS ie Washington, D. C. 20006 
=r eS 


[Certificate of Service Omitted in Printing] 
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At the conclusion on the heerd ing in this proceedin, 


counsel for the defendant Great fo nm insurance Company 

notions: to reopen the proceeding and to 
set further hearings; to issue discovery inrerrogztaries; 
to require defendants, Dorfmen, Pollin, and others to show 
cause why they should not be required to dismiss Civil 
Aetion No. 1145-54, and for such further relief as may be 
determined later. 


Civil Action No. 1140-64 is'a related proceeding 


and involves sone of the varties herein. The cefendsat's 


motion was concerned with whether certain claims had been 
settled and finally resolved in the earlier proceeding, 
which might possibly dispose of the issues in the instant 
matter. | 
After cozsidera tion of the defendant's motion, and 


the zccomranying points and authorities submitted together 


1/ 


with the opsosition and the points and authorities submitted 


by counsel for the other parties in this proceeding, the 
motion of the defeadant Great American Insurance Compény 


is denied. 


- 
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Counsel for the plaintiff Consolidated Natuel 


Insurance Company and the defendant Great émerican 


insurance Company will subait proposed findings o£ fact 


end conclusions of law in this proceeding by Hay 20, 1970. 


_ May 14, 1970 


Frenk J. Martell, Esquire 
1215 - 19th Street, N. W. 
Weshington, D. C.,206006 


Paul J. Sedgwick, Esquire 
912 - 17th Street, N. W. 
Washington, D. C., 26906 


John %. Crummey, Esquire 
815 Comnecticut Avenue, N. 
Washington, D..C., 20906 


Bruce S, Mencher, Fsquire 
1401 X Street, N. W. 
Yashington, DB. C., 20095 


Cornelius H. Doherty, Jr., Escutre 
1219: Vormont Avenuc, H. W. 
Washington,D. €., 25395 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 


In this action the plaintiff, Consolidated Mutual Insurance 
Company seeks a declaratory judgment and a decreé sont the 
defendant, Great American Insurance Company be held with 
Consolidated Mutual as a co-insurer of the defendants, Jack 
Pollin, Harold Pollin and the Pollin Development Corporation with 
regards to the protection offered by policies issued by each 
Company and relating to alleged losses sustained in an incident 
occurring on August 7, 1963 while certain construction work was 
being performed on the real property, 1330 Massachusetts Avenue, 
N. W., Washington, D. C. Also named as defendants are Richard, 
Arnold and Burton G. Dorfman, Evan and Audrey Sax and Eastern 
Foundation Co., Inc. 

The Dorfmans and the Saxs are owners of the real estate 


and premises located at 1332 Massachusetts Avenue, N. W., 


Washington, D..C. On the above mentioned date their property 


was damaged and they contend that it resulted from certain 
construction work performed by Jack Pollin, Harold Pollin, the 
Pollin Development Corporation and Eastern Foundation on the 
adjoining araeensy. 1330 Massachusetts Avenue, N. W. 

In.an earlier and related case before this Court, Civil 


Action No. 1140-64, the Dorfmans and the Saxs, as plaintiffs, 
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sought to recover damages against Jack Pellin, Harold Pollin, the 
Pollin Development Company and Eastern Foundation arising frcem 
the same incident of August 7, 1963. . That matter has been 
deferred for trial, pending a final gecermination in this 
proceeding. 

If in this action, Great American is held a co-insurer it 
wound be required to share in the costs, expenses and legal fees 
and participate in the earlier litigation before this Court. 
Great American would also be required to indemnify the Pollins 
and the Pollin Development Corporation in the event of an 


egos Badies against them, on a pro-rata basis, in accordance 
with the terms of its policy. | 

“At the Conmencenentlio® this trial plaintifé's counsel 
requested orally to amend the pretrial order and pleadings to 
show that the Pollin Development Company was a partnership 
consisting of Jack Pollin and Harold Pollin and not a corporation 
as referred to in the ecor Objection to such an amendment 
was made by counsel for the defendant, Great American Insurance 
Company. The Court deferred ruling until the conclusion of 
the trial. The Court now rules that tha anendnent should be 


granted. 


After consideration of the pleadings, the evidence adduced 


at the full hearing in open Court and the oral arguments of 
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counsel, the following findings of fact and conclusions of law 


are entered: 


FINDINGS OF FACT 

1. On or about August 1, 1961, plaintiff, Consolidated 
Mutual Insurance Company issued its comprehensive general liability 
policy No. C613721-1 to Morris Pollins & Sons,, Inc. Harold and 
Jack Pollin Management Agency, Jack Pollin, Harold Pollin, the 
Pollin Development Ce (a partnership of Jack Pollin and 
Harold Pollin) and several other named insureds. ‘The pgolicy 
covered certain operations of the named insureds. By its terms 
Consolidated Mutual Insurance Company, insured against and agreed 
to pay on behalf of its insureds all sums which the insureds 


‘ 


became legally obligated to pay as damages because of injury to 
of others, 

or destruction of property/ including the loss of use thereof, 

caused by accident; to defend any suit brought against the named 

insureds arising out of the perils insured against in said 

policy, even if such suit be groundless, false or fraudulent, 


provided the loss be covered by the policy, and subject to all 


the terms, conditions and limitations of said policy. Total 


liability of the Company under the aforesaid policy was limited 


to One Hundred Thousand Dollars ($100,000) property damage 


liability for each accident (Pl. Ex. 1). 
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2. The Consolidated Mutual policy contained in numbered 
paragraph 12 of the CONDITIONS the following provision: 
"12, OTHER INSURANCE. If the insured has 
other insurance against a loss covered by 
this policy the company shall not be liable 
under this policy for a greater proportion 
of such loss than the applicable limit of 
liability stated in the declarations bears 
to the total applicable limit of liability 
of all valid and collectible insurance 
against such loss." 
3. The defendants,.Jack Pollin and Harold Pollin, were owners 
of real property located at 1330 Massachusetts Avenue, N. W., 
__Washington, D. C. On May 24, 1963, prior to commencement of 
excavation on said property in order to erect a building thereon, 
those defendants entered into an agreement with the owners of 
premises located at 1332 Massachusetts Avenue, N. W. (Pl. Ex. 4). 
That pursuant to the mandatory requirements of that agreement 
requiring insurance in the amount of Three Hundred Thousand Dollars 
($300,000) to protect the owners of premises 1332 Massachusetts 
Avenuc, N. W., from any damage to that property occasioned by the 
contemplated underpinning, support, excavation or construction, 
’ those defendants procured from the Alton Insurance Agency a 
policy of insurance issued by defendant, Great American Insurance 


Company, (No. 257-95-51). The effective date of that policy 


-was June 1, 1963 (Pl. Ex.- 2). 


- 


The Great Aercstieom policy was a Builder’ s Risk q 
—_— eee ‘ 
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& Owners Protective Liability Policy of insurance issued to the 


defendants, Jack Pollin and Harold Pollin. The policy provided 


required coverage per accident for property CER SES LEGER LE Sy 


arising from their ownership, only, of the realty located at. 
Cn Neo NaN NC ~~ 
premises 1330 Massachusetts Avenue, N. W., Washington, D. C., and 


said policy further provided, in respect to other insurance, the 


following: 


"4, Section II - Coverages C and D - If 
the insured has other insurance against 
a loss covered by this policy, this 
Company shail not be liable under this 
policy for a greater proportion of such 
loss than the applicable limit of 
liability stated in the declaration. 
bears to the total applicable limit 

of liability of all valid and collectible 
insurance against such loss." (Pl. Ex. 2). 


The policy, by its.terms, under the section designated as 
"Definitions" applied only to the partnership of Jack Pollin and 
Harold Pollin, owners. It did not include or mention the Pollin 
Development Company. 
5. That the Building Code of the District of Columbia 
provides in part as follows: | 
“ARTICLE 6 -~ RAZING OF BUILDING 
"3-1324 Protection During Razing 
».. Lhe owner, as well mA the eee 
or other person or persons in charge of the 
razing or the taking down of a structure, in 


whole or in part, shall provide adequate 
safeguards as outlined below, to protect the 
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lives and limbs of the public and workmen 
engaged therein, and the work shall be under 
the supervision of'a qualified foreman who 
shall remain on the job while razing is in 


progress. Before the razing of any structure, 


the owner or applicant Pere include in his 
appfication an adequate description of the 


structure to he razed and the method to be 
used in razing the same. Necessary safe- 
guards shall consist of such props, posts, 
braces, stages, platforms, and scaffolding 

as may be necessary to provide sufficient 
strength and rigidity to the portions of 

the building being taken down or removed, 

to insure the safety of the workmen employed." 


: 
"3-1326 Treatment of Party Walls Involved 
in Razing Operations. 


(a) Whenever any building or other 
structure is altered, changed, razed or 
demolished so as to expose any party wall 
which forms a part of the building or other 
structure being altered, changed, razed or 
demolished, the owner of -the building or 
other structure upon” wa1et-any-o1 —cne-#fore- 
said operations are being performed shall 

‘repair and restore all flashing on any 
adjoining property which has been broken 
or damaged during any such operations), and 
shall remove from the exposed side of any 
such party wall any and all plaster and 
other material not commonly used for 
exterior construction and shall properly 
fill all holes. He shall also install 
such new flashing as may be required to 
protect any vertical joints exposed by his 
demolition operations.' 


“ARTICLE 7 -- PROTECTION AND RESTORATION 
"OF ADJOINING PROPERTY 


"3-1328 Requirements: Every portion 
of every structure in process of construction, 
alteration, repair, or removal, and all 
neighboring property and structures or any 
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portion thereof affected such process or by 

an excavation, shall be sufficiently supported 
and protected by the building _omner no-forming 
such operation;_and aIl necessary precautions 
for protection of life and limb shall be taken 
by said building owner and his agents, who 
shall restore the adjoining property and 
structures removed or damaged by him or them 
to as good condition as they were immediateiy 
prior to his or their operations." 


6. The erences Jack Pollin and Harold Pollin, con- 
tracted with defendant, Eastern Foundation Company, Inc., for 
necessary excavation and underpinning for the construction c£ 
proposed building at 1330 Massachusetts Avenue, N. W. (Pl. Ex. 
12). . 


7. The District of Columbia issued to the Pollin 


Development Company a building permit for construction of 


improvements on the Pollin property at 1330 Massachusetts 
Avenue, N. W. (Pl. Ex. 2.3). 

8. On oi about August 7, 1963, during the course of 
excavation and underpinning at premises 1330 Massachusetts 
Avenue, N. W., Richard Dorfman, Arnold Dorfman, Burton G. Dorfman, 
Evan Sax and Audrey Sax, owners of the contiguous property at 
1332 Massachusetts Avenue, N. W., complained of damage to their 
property, allegedly as the result of the excavation and ang ate 
pinning then being performed by defendants, Jack Pollin and 
Harold Pollin, Pollin Development Connens and Eastern Foundation 


“ 


Company, Inc. 
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9. That pursuant to the agreement as executed May 24, 
1963 (Pl. Ex. 4), defendants Dorfman and Sax made claim against 
defendants Jack Pollin, Harold Pollin, Pollin Development 
Company and Eastern Foundation Company, Inc., for damage to the 
_ Property at 1332 Massachusetts Avenue, N. W. : | 

10. That, -in due course, notice of the Dorfman and Sax 
claim was transmitted to both insurance companies. And that 
on September 20, 1965 Mr. Theodore Castro, claims manager for 
Consolidated Mutual, was first notified, by Harold Pollin, of 
the existence of the Great. American Policy. 

“U1. That thereafter, suit was filed in this Court, Civil 
Action No. 1140-64, by deferidants Dorfman and Sax against 
defendants, Pollins, Pollin Development Company and Eastern 
Foundation Company, Inc., alleging carelessness and Renibicente 
on the part of the said defendants eherein in the excavation and 
underpinning for and construction of the building located at 
1330 Massachusetts Avenue; N. W. (Pl. Ex. 3). 


12, That in Civil Action No. 1140-64, answer was filed for 


defendants, Jack Pollin, Harold Pollin and Pollin Development 


Company, by attorneys Harvey A. Jacobs and Hubert M. Schlosberg, 
who had been retained by Consolidated Mutual Insurance Company 
in accordance with the terms of its policy as issued to the 


Pollins and Pollin Development Company. ESE 3 
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13. That demand was later made by plaintiff, Consolidated 
SoBe Insurance Company, upon the ECE ES Great American 
Insurance Company, to cooperate in the defense of Civil Action 
No. 1140-64, and to indemnify the defendants,’ Pollins and 
Pollin Development Company, in the eat of any adverse verdict 
against wes is Civil Action No. 1140-64, on a pro rata basis. 
Great American Insurance Company, refused to cooperate in the 
defense and to indemnify the defendants, Pollins and Pollin 
Development Company, on a pro rata basis in the event of an 
adverse verdict in favor of claimants Dorfman and Sax as a 


result of the incident of August 7, 1963. 


14. ‘hat in dealings with contractors and subcontractors 


-and officials of the District of Columbia, defendants, Jack and 
Harold Pollin represented themselves to be partners trading as 
and under the name of Pollin Development Company, contractors 
engaged in a general construction business in the District of 
Columbia. | | 

15. At the trial of this cause, the defendant, Jack Pollin_ 
testified that his brother, defendant Harold Pollin handled 
solely the entire matter of insurance negotiations, coverages 
and policies; that he, Jack Pollin, had and took no part in the 


same and he had no personal knowledge about it. 


16. The Great American Insurance Company called as witness 
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Mr. Robert R. Parks, concededly an expert in insurance and the 
wording and construction of insurance seiieics. This witness had, 
at various times, been agent for both Insurance Companies. He 
personally contacted and had conversations with Harold Pollin 


concerning insurance coverage on the Massachusetts Avenue 


property prior to June l, 1963,- but after the signing of the 


Dorfman - Pollinunderpinning agreement. He sought’ to write for 
him and his brother a general liability policy (similar to that 
policy issued by plaintiff herein). His uncontradicted 
testimony was that Harold Pollin asserted that their other 
operations were adequately covered through plaintiff's policy. 
and, therefore, they were not interested in Great American's 
offer to write full coverages; that the Pollins, through Harold 
Pollin, Cher ecpontirrecesced the witness not to write a general 
contractors liability policy, but to write only a limited , 
Builder's Risk & Owners Protective Liability policy insuring 
Jack Pollin and Harold Pollin, only, as to their possible 
liability 25 GORGES | 
17. Witness Parks further testified that the two insurance 
policies here involved were different policies, with different 
“coverages, written to cover different cacmesdis. with different 
premium rates and different premiums; the premium received by 


Great American Insurance Company for its "owners" policy was 
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less erent one-tenth (1/10th) as voen as the premium rate and 
premium charged and received by plaintiff Consolidated Mutual 
Insurance Company for its broad form policy coverages; that the 
coverage of the Great American Policy was for the liability of 
the owner of a project where contracts and subcontracts are let. 

18. Witness Parks also testified that, to the extent Jack 
Pollin and Harold Pollin-were sued in Civil Action No. 1140-64 
as “owners", Great American Insurance Company had a duty to defend 
them to the extent of that interest; that the Company owed no 
duty to represent or defend them as builders or in connection 
with the construction project. 

19. That Paul Sedgwick, Esquire, counsel for the defendant 
The Great American Insurance Company conceded later that his 
client owed Harold Pollin and jack Pollin a defense under its 
Policy in Civil Action No. 1140-64 to the extent of liability 
alleged against them as owners and for taxable costs: related 
thereto. | 

, CONCLUSIONS OF LAW 
Wherefore the Court, this 3lst day of August, 1970 


concludes: 


1. ‘hat the Consolidated Mutual Insurance Company policy 


No. CG 13721-1 is a blanket policy covering the risk involved 


in the litigation of Civil Action No. 1140-64 and the interests 
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| 
i 
. x 


of Jack Pollin and Harold Pollin, as owners of 1330 Massachusetts 
Avenue, N. W., Washington, D.C., and the iateneee of Pollin 
Development Company. 

i 2. That the Great American Insurance Company policy 

No. 257-95-51 is a specific noittey covering the [xisk, including 
construction operations, involved. in the litigation in Civil 


Action No. 1140-64 and the interests of Jack Pollin and Harold 


Pollin,,as owners of 1330 Massachusetts Avenue, N. W., Washington, 


/ | 


¢ Ne 
mer Anne ae Copthorne hye S| 
D. C. dL < [in oat 


-3. That defendant Great American Insurance Company owes 

“a defense in Civil econ No. 1140-64 to Jack anid Harold Pollin 
as owners of 1330 Massachusetts Avenue, N. W., Washington, D. C., 
but not to the defendant Pollin Development Samicnyy. 

4. That defendant Great American Insurance Company is 
liable for three-fourths (3/4ths) of the costs, for investigation 
as well as litigation, apportioned for the Becences in Civil 
Action No. 1140-64, only of Jack and Harold Pollin as owners of 
1330 NE aeagrsetes feet. N. W., Washington, D.C. 


5. ‘That as to any recovery against or defense of Pollin 


Development Company in Civil Action No. 1140-64, the defendant 


Great American Insurance Company owes no contribution to either 
_ - aaa . : 
Pollin Development Company and Jack and Harold Pollin as partners 


in Pollin Development Company. 
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6. That as to any recovery in Civil Action No. 1140-64 
against Jack and Harold Pollin as owners of 1330 Massachusetts 


Avenue, N. W., Washington, D. C., the defendant Great American 


Insurance Company owes a pro-rata three-fourths (3/4ths) 


contribution. 
Counsel for Great American Insurance Company shall. 


submit an appropriate order within five days. 


[Certificate of Service Omitted in Printing] 


[Caption Omitted in Printing] 


JUDGMENT 

This cause came on to be heard for trial in open Court 
upon the plaintiff's Complaint for Declaratory Judgment, the 
Answers of all defendants, and all pleadings filed in the case, 
with all parties present and renresented by counsel; and after 
consideration of the testimony of the witnesses and the evidence 
adduced and the full argument of counsel for the parties upon all 
issues raised, it is, by the Court, this 5th day of October, 
1970, 
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ADJUDGED, ORDERED and DECREED as follows: | 


1. The Findings of Fact and Conclusions of Law be and the 


same are hereby made a part of this Judgment. 

2. That the defendant, Great American Insurance Company, 
be and is ordered to provide a defense to Jack Pollin and Harold 
Pollin only as owners of the parcel of land, premises 1330 
Maseacnereees Avenue, N. W., Washington, D. C., in United States 
District Court Civil Action No. 1140-64. 

3. That defendants Great American Tngurance Company, be 
and is adjudged liable for three-fourths (3/4ths) of the costs 
of investigation and defense of said Civil Action No. 1140-64, 
apportioned for the defense in said action only of Jack Pollin 


and Harold Pollin only as owners of said parcel, premises 1330 
Dee ccamnemneneemacetnititiiamnessnasuseiietiemenetttatrmas enn i 


Massechusetts Avenue, N. W., Washington, D. C., and as heve been 
ineurred by pleintLf£ and defendant Insurance Conmentens end 
the plaiatiff£, Consolidated Mutusl Insurance Company, be and ig 

. adjudged lisble for one-fourth (1/4th) of the eae 

4 That the pleintiff, Consolidated Mutual Insurance 

Company, be end is adjudged liable for all ees and costs 
of investigation and of defense of and incurred in behalf of 
Pollin Development Company and Jack Pollin and Herold Pollin as 

_ Partners in said Pollin Development in said civil Action No. 


1140-643 and the defendant, Great American Insurance Compeay is 
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a 
(adjudged to have no liability therefor end owes no contribution 
er other payment to Pollin Develooent Conoany or te Jack Follin 
and Herold Pellin 2g Partners in said Pollin Develooment Compery. 
5. ast, as to any recovery in Civil Action io. 1140-64 
° 
Jack Pollin and Hereld Pollin only as owaers of szid 
, prenises 1330 Masszchusetts Avenue, N. W., Washington, 
D. C., the defendant, Crest ameriesn insurence Company's 
LIspebility be and the same hereby is adfudged to be & pro reaca 
three-fourths (3/4ths); and the liebility of plaintiff, 
Consolidated Hutual Insurance Conoany, be end the seme hereby is 
adjudged to be a pro reta one-fourth (1/4th) thereof. 


6. All other orayers for relief of the Complaint for 


Decleratory Judgment be, and the seme hereby are, denied. 


BARRINGTON D. PARKER 


UETE STTTS PISTRCT FF" 


isis 


[Certificate of Service Omitted in Printing] 
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EXHIBIT "A! 


PERMISSION TO UNDERPIN PARTY WALL DSTeEEN 
1332 AND 1°72 MASSACHUSETTS AVEUE Ue de 


The undersigned, boing the owner of Prezise) 1332 Masse? asefts f 7 
avenue, He W. (Lot G41 in Scare 247) has been infornsd by Jack «nd Harola ~ 
Pollin that Jock and Hareld Fallin are about to corm=mance excevation for.- = 
underpinning of the party riall between 1333 Wassachucetts Avonuc, Ne we, 
and 1332 Massachusetts Ayonuo, H. WH. Tho undersicned hereby grant ne eeigr 
Jack and Herold Follin poralesion to enter uzon the undersianed' s“proderty ~ 
for tho purpose of providing underpinning and cupport ond for the erection 
of the porty wall as may be lccated urn the undorsicnad's property, and 
further waich nay be affected by cuch excavation sad censtruction, this 
permicsion being given nurcuant to Soction 3-765 of the 1551 Duilding Code. 
All expenses of engineering, poraits, and costs of performing the work and 
underpinning snd turtort of the foundation end. the erection of the wall chal] 
be borno by Jack and Harold Follin. 


| 
Entry uron undersignsd's eroperty ts be sololy for the purpsses 
spscificd in Section 3-725 ef the 1941 Pullding Code and every effort will be 
made to avoid interforense with ogress end the use of promises 1332 Masse- 
chusetts Avenue. All work shall be done as expeditiously as reasonably 
possible, 


By acceptance hereof, Jack and Hsrold Pollin agree thet al! work 
performed {n connection with said excavation and construction will be fa 
strict accordance with the building Code ef the District of Colusbia and all 
other applicable lous and/or cunicipal regulations and nsthing herein eon- 
taired <nall bo deemed 3 waiver by the uncersignsd of any obligation iizpo sed 
by wala Code, law or regulations upon Jack and Harold Follin or their con- 
tractors. 


Jack and Usrald Follin ehall hold the undersigned harmless from any 
claim aricing out of said work and shall bs ebligsted to repair, at no expense 
to the undersigned, ony daz2ge to the undorsicgned's property, occasioned ny 
said underpinning, svpport, excavation or consizmetion. they chall, prior to 
the comnencenent of excavetion, procure insurance in the exount of $300,000.00 
covering their liability for any -dansye to the undersigned"'s property as a 
result of seid work. Such insurance shall ba kept in force curing the entire 
timo of the perfor:ance of the work hereunder and 2 certificate or other satis- 
factory evidence thercof shell be furnished to tha undersigned prior to the 
Conmaencement of work. The oStaining of such insurance ‘shall not release Jack 
and Harold Pollin fron their obligation horeunder. ! 


Ne 
PEC MeN IEDs 


Dated this Daten day of 


OaNER OF PREMISES 1332 MASSACHUSETTS 
AVENUE, No We | 
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The above permission 4s accepted upon the terns therein set forth, 
this 24 day of _ HJ _, 1953. 


JACK AND HAROLD POLLIN 


“3/ 
eee Moy, Chdte fro ds 
For Jack and Harold Pollin, 

i 


Th3s document 4s executed in quadruplicate. 


‘January 7, 1906 
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«fe , 
5 tate te POR ae 
3S 3 T. 


) tgictese Ue 
ISSUED 


any 


INSURANCE 
15 LEWIS STREET 60 EAST 42ND STREET 
HARTFORD 3. CONN. EWAVORKINTNe Y. 


—_—_—- 
t2t) GARRETT CLOG. 
TALTIMORE 2. MARYLAND 


BRANCHES AT 


Terps 3 p 


Issucdto: Jacke snd UVES FE ollin 
6101 16th Strect HY. 
Woskington, D. C. 


This tx fa Certifi; that insurance has been issued by Lloyd's Underwriters and/or British companies 


as follows:— 


Assured: Robort 3. frm 
a/v/a Eastern : 
1509 Massnchesests Avenus HU. 
Yaechingion, D. GC. : 
yy Cink 


PPe 2 et o 


.- 


Location: 7° crastrent building «6 15279 Uasceachusotts Avance Bove 
waka: ari 
SILO B> bc. 
Pospoct See %, + 
Tu respect to Szecting, Snoring cad Usderpiming (oxciuting 
uss of explosives and blasting) . 


Kind of Insurance: t CEPR TMISKM Gar 
ba bh : ¢ SOT HST GUMLUAL veryypTNe Teeny . a re 
ase nro OE Net GUIDESL LYSSINIVE INGLTDIES CONRBASIONS 


wide hens Lt ae 


Senttes ” , ~~ 3 
Limits: 1,600,000 Comivined Since Lindb Poblie Liakilsty end Property Passce 
pith C7 ONS ACCAUIIY OF OcLveTTACS 63 Havensery, @3 12 quay 
$1,009,009 evcrogste rr cavts cad Cocoletea Crorass a a wf 
eras Ree ots cad Goleta Crorasions 
Excess of3 BI. $25,009 amy ons nortonsyrd,Coo:iay one as cat or ovcurrence £5 
= sate a io =, 33 £ BoowsS) wey repose 
aa. EO ct cables o50,CCO) aewetate Frecl3ee ¢s STEER 
- dD. yOCO ary one accidents -o: SORCLERS 3 0 abvhofe a 
oe NEES Py occurrence es eyplicadie/y50,G00 syorecate 
2 =? TY 
DB63/384 an& 1363/85 (a and bd) of both 


Term: March 29, 1963 to March 29, 19% 


. 
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The said policy is now in force, and in consideration of the acceptance of this ‘certificate it is hereby 
agreed that if the said policy is cancelled or changsd Curing its term in such a manner as to adfsct this 
certificate. the Undersigned, as Beekezs, will pemenece Torivexrpotify the party to whom this Corivicate 


is addressed of any suca change or canesilatica. 
A any sucé nceilstica. 405 (20) vora prior tuck change or canis 


Dated at New York, this__ ae, day of___isegy 19.65 
ED 
For LUMLEY, DENNANT & 2 COMPANY, 


HARTFORD AL_JDENT /.ND INDEMNITY SOMPA IY 


MARTVOR | CONNECTICUT 


CERTIFICATE oF sy yeah ee / 
erwenie xc of fila Ch: af 
¢. : a | C4 WIS-s8- 
+ “a Named Insured and Addiress 
; ney ey EQSERT ae INNSTRICNG & S$. THOS FITZ 
; ieee EES COUT 
JSIMS AViCWs H.W. 


WASHXEGYCZ, D.C. 
C 


(on 
This {s to certify that the HARTFORD ACCIDEN ram} IDEZ NS Try COMPANY has issued to the named fnarss 
the policies enumerated below and such policies croply with rearcace to the Kinds of Insurance znd for the Covere3.3 
end Ltnilts of Liability indicated by specific entry herein, subgect toalofr : terms of such policies. 


-ppvEt& : : 
: Policy fo! aS Expiretion im Coverspes and Li of Liadili 
Xinds of Insurance Number S-Date Date Rodity Injury Liability 


each person! bscn accide! 


Manufacturers 3 000 $ 


Contractors 10-CL 137503 =| 3-19-63 | 3-15~6u | 25 | 
bib ) Le ie 
Liability 

: 


HF 
,000 00s 


Contractor's $ COL pw eed 
Protective : 2 i, 25 7 iv £3 ’ 
Liahility ; i } 


0003 woos 


Agererate: | 000 XXXX 


Compensation —- Statutory 


Completed 
Operations 


Workmen's 


Compensation 10 BH 152605 | 


(2) Policy does Liizinclude Explosion or Collapse; the ‘policy dues Tigzinclude damage to Underground Property. 
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(2) Pokey covers Liability assumed by the insured in connection with work performed at below mentioned Location ia eoatrect 


with 


Lacation and description of operations 


22 1339 HOSTAGIUTSITS AVITTUS U. We, UASHITOTOY, D. Cy 
te COVERED: GLSTING SHOUD, & UNLORPLUIS 


: JACK & HAROLD FOLLI 
If policy is canceled, 1O DAYS PRIOR 6102 164 SURZET Ni. We 


WASUINOCT, D.C. 


written notice will be given to: 


HARTFORD Noe eee 


Dee 65-53 ya Sf Coe 


Core NYO (30R Bed PPV Pring ie twa 8 Ve 
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rights are tnvolted are entitled to same fairness, im- 
partiality and independence of judgment as are expected 
tn court of law. W. S. Jerrott, ef al. v. S, Scrivener Jr., 
et al., Members of Board of Zoning Adjustments et ano. 
(1964, 225 F. Supp. 827). 

7.50. Hardship 

If there were not room inside restaurant to store 
commissary carts, restaurant owner which was directed 
by Health Departinent to store its commissary carts under 
cover would be entitled to building permit to con- 
struct structure to store carts, but, if there were room, 
application for building permit could be considered 
as request for variamce requiring board to determine 
whether applicant hud established hardship which would 
support issuance of variance. Hot Shoppes, Inc., v. R. O. 
Ciouser, ct al., embers of District of Culumbia Board of 
Zoning Adjustment (1964, 231 F. Supp. 825). 

Hardship not resusting soc.tion, situation, or con- 
dition of property, bus solely from owner's appropriation 
of it for commercial purposes without frst having ob- 
tained necessary zoning change was not such “hardship” 
as to Justify variance. R. O, Clouser ct al., as Member of 
Board of Zoning ete. v. King David (1962, 309 F. 2d 233, 114 
U.S. App. D.C. 12). 


9.50. Keasons for decision 

Ultimate Yactors established by zoning regulation as 
prerequisites for allowance cof special exception permitting 
construction of private school in resid ial district must 
be satisfied before Board or Zoning Adjustment may law- 
fully issue decision om merits of application. Robcy 
et al. and Woodicy Hill Area ilome Owners Ass'n. ct cl. v. 
Schwad, Jr., et al, and Scrivener et al., as Members of 
Board ete. (1962, 307 F. 2d 188, 113 U.S. App. D.C. 241). 

Order of Board of Zoning: Adjustment containing little 
more than reiteration of lezguage of regulations insofar 
as they set forth conditions necessary for allowance of 
Special exception to permit erection of private school in 
area, voned as residential was insuficient under zoning 
regulations requiring that full reasons for Board's 
decisions be entered in minutes book and case must be 
remanded to Board for findings of fact. Jd. 

“Full reasons" within section of zoning regulation to 
effect that full reasons for decisions of Board of Zoning 
Adjustment shall be entered in minutes book means that, 
in o:cer to support its corclusions, board shall make 
basic findings of fact regard Special exceptions and, 
although findings need not amount to exhaustive sum- 
mation of all evidence, board must state facts which 
Persuaded it to arrive at its decision. Id. 

Parties protesting granting of exception to permit 
erection of private school in area zoned as residential 
were entitled to be given oficial notice of exact plans 
that Board of Zoning Adjustment would ultimately 
consider and must be accorded fu!] opportunity to present 
evidence, Id. 


10. Review by court 

Scope of judicial review of actions of zoning com- 
missfon ts very narrow, and court may not set aside 
action of commission merely because court might have 
decided other way had court been member of commission. 
Capital Properties, Inc. v. The Zoning Commission ete. 
(1964, 229 F. Supp. 255). i 

Whether mistakes were made in loc: ng doundaries of 
sub-class of commercial district and whether, on change 
of character of neighborhood, the south side of a street 
should have been transferred from C-2 to. C-3-B classi- 
fication were matters of discretion for zoning commis- 
sion, where questions of degree were involved and deter- 
Minations of commission were not arbitrary. Id. 


12. Review of decision of board of zoning adjustment 
Generally, remand to Board of Zoning Appeal for fur- 
ther proceedings ts appropriate, but where abuse of dis- 
eresion ts manifest and it ts clear that applicant has 
Curtied its burden of proof, then remand to Board with 
instructions to grant appitcans's request is prog Hat 
Shoppes, Inc., v. Rodert O. Ciouser, ef al, Members of 
District of Columbia Loard Of Zoning Acjustment (1904, 
231 FP. Supp. 825). 
rder of Zoning Board of Adjustment denying build- 
ing permit would be vacated and case remanded to 
Bourd for further proceedings, where Bourd and, at least 
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§ 5-422 


initially, applicant proceeded as if Applicant were seek- 

tng only variance and applic: Out have inyeseed fict 

hardship but cleur statutory ri Oo erect proposed struc- 

ture under Code. Id. : ae 
Greater discretion 1s vested: in Bo 

ment in granting or denying vi 

determining whether error hid b: 

oficial such as inspector of Rurid “5, particularly where 

aleged error was of stututory interpretation, TS AMES I 


12.50. Review of unfair hearing! 
That three Board of Zoning Adj: ent members of 
District of Coltunbia, two of whom subordinate gov- 
ermmient employees, were secretly ned shat highly 
ed persons im government vy ed > 

n gov nent's applicw exception to erecs 

y building in residential zone dented tuir heer. 

ing, rendered wble decision vo; nd required re- 
hearing by new d created for tha pose, S. Jere 
rott, et al, v. S. Serivener J*,, et ai nbers of Bourd 
Of Zoning Adjustment et eng, (1904, 2z5 FP. Supp, 827). 


13.50. Statutory right 

Owner seeki: 
adjacent to res 
should not have 1 
right to erect prop: 
invoked statutory r 
inspector to issuc building per mS, Ve 
Robert O. Clouser, vt a@l., Members of 0; Coiumbdia 
Board of Zoning Adj RE 11984 », 825). 

Restaurant had statutory t: te continue uttlizing 
Same floor and land area wut at time use become 
nonconform 

Any comptai 

fsturbances w 
fore Board ration f¢ 
to buud eture ‘om groum 
Health Department. Jd. 


permit to erect ut dullding 


that 1% was required by 


§$ 5-122. Building permits—Construction without ob- 
taining—Certiticates of joceupancy—Use without 
obtauining—-Construction! in’ violation of rewula- 
tions—Enforcement—Actions, parties—Penalty. 

‘ NOTES TO DECISIONS 
4.50. Jurisdiction of Court of General 
Decision of Federal Dist 

tn pending proceeding by plum 

ment to review determination of 

doard of voming adjustment thas ¢ 
should not tssue for premises lea 

could not ton of D: 

4 perform, 


SUNS 


whether 
bia Duild 


not entitled to myunction restraaminy further pr 
under statute. 7. D. 3 Sv. 2717 Mass. 
Ine,, ¢f ano, (16S, 2 497), 


Chapter 5.— UNSAFE STRUCTURES 


Sec. 
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$5-502. If dangers not remedied. premises to he sur- 
veyed by three disinterested persons—Report. 
When the public safety does not, in the judis 
of the Commissioners, demand immediate action 
the owner, agent, or other party interested in s 
unsafe structure or excavation, having been notified, 
shall refuse or neglect to co the require- 
nified. then 
a careful survey of the premises shall be made hy 
three disinterested persons. one to be “appointed b: 
the commissioners of the District of Columbia. o: 
by the owncr or other person interested. and the 
third to be chosen by these two, and the report of 
said survey + 21 be reduced to writing, and a 
Served upon sne owner or other sted par 
and if said owner or other interested party refnse 
or neglect to appoint a member of said board of 
Survey within the time specified in said notice, thon 
the survey shall be made by the Commissioners and 
the person chosen by the commi. oners, and in case 
of disagreement they shall choose a third persor 
and the determination of & majority of the tt 
so chosen shall be final. (Mar. 1, 1899, 30 Stat. 922, 
ch. 323, $2: Apr. 5, 1935, 49 Stat. 106, ch. 41: Aue. 
22, 1964, 78 Stat. 599, Pub. L. 88-456, £ 1.) 
AMENDMINTS 
1984-—-Section 1 of act Aug, 22, 1964, am 
by substituting “commission” for 
dings” in two places. 


NOTES TO DECISIONS 
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of Columbia in making the said structure or excava- 
tion safes, or in removing same, without first having 
obtained the written consent of the commissioncrs 
of the District of Columbia or thetr duly authorized 
representatives. (Mar. 1, 1899, 30 Stat. 923, ch. 323, 
$3; Apr. 5, 1935, 49 Stat. 106, ch. 41; Aug. 22, 1964, 
78 Stat. 599, Pub. L. 38-486, $$ 1, 3.) 


AMENDMENTS. 

1964—Section 1 of act Aug. 22, 1964. substituted “Com- 
missioners" for “inspector of buildings” in the first 
sentence. 

Section 3 of the same act, struck out the last sentence. 
For provisions of last sentence see main volume of the 
code. 

NOTES TO DECISIONS 
Party wall 1 
Priority of lien for cost of razing 2 
Reimbursement for razing unsafe building 3 
1. Party wall . 

District of Columbia Code provision authorizing Dis- 
trict to make structures safe at owners” expense applicd 
to party wall which had been in unsafe condition before 
its condition was revealed by one owners’ razing. Dis- 
trict of Columbia and First Baptist Church of the City 
of Washington, D.C. v. J. B. Wentworth (1961, 268 F. 2d 
421, 110 U.S. App. D.C. 19). 


2. Priority of lien for cost of razing 

District of Columbia lien: for reimbursement for razing 
A structure ceclared unsafe was entitied to priority over 
notes secured by a prior recorded second ceed of trust on 
the property. where no true mortgagor-morigagee rela- 
tionship existed between purported mortgagees and occu- 
Pants of the building as mortgagors, but arrangement was 
rather that of landiord and tenant. Brown, Puulson end 
2501-3 Fourteenth Street Cooperatize Ass'n, v. Tobdriner 
et al, Commissioners etc. (1962, 312 F. 2d 334, 114 U.S. 
App. D.C. 93). 


3. Reimbursement for rozing unsafe building 

Tne District of Columbia, under statutes pertaining to 
removal of buildings reported unsafe and to reimburse- 
ment of the District for cost of their removal, had a right 
to reimbursement for cost of razing a building declared 
$0 unsufe as to require immediate razing. Brown, Puul- 
son and 2501-3 Fourteenth Street Cooperative Ass'n. v. 
Tobriner et ci., Commissioners ctc. (1962, 312 F. 2d 334, 114 
U.S. App. D.C. 94). 


§5-504. Nuisances to be abated—Notice given—Cost 
a lien on property—-Penalty—Prosceution. 

fa) The existence on any lot or parcel of Jand, in 
the District of Columbia, of any uncovered well, 
cistern, danserous hole, excavation, any dead, dan- 
gerous or discased trec, or part thereof, or of any 
abandoned vehicles of any description or parts 
thereof, miscellaneous materials or debris of any 
kind, including substances that have accumulated as 
the result of repairs to yards or any building opera- 
lions, insofar as they affect the public health, com- 
fort, safety, and welfare is hereby declared a nui- 
Sance danscrous to life and limb, and any person. 
corporation, partnership, syndicate. or company. 
owning 2 lot or parcel of land in said District on 
which such a nuisance exists who shall neglect or re- 
fuse to abate the same to the satisfaction of the 
Commissioners of the District of Columbia, after five 
days’ notice from them to do so. shall, on conviction 
in The District of Columbia Court of General Ses- 
Sions be punished by a fine of not exceeding $50 
for cach and every day said person, corporation, 
Partnership, or syndicate, fails to comply with such 
notice. In case the owner of, or agent or other 
party interested in, any lot or parcel of land in 

19-400 O- G5-----¥ 


‘open well, cistern, dangerous h 
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3 5-304 


there exists an 
encaration 

or any dead, dangerous, or disersed tree or pert 

thereof, or any abandoned or anused velicles or 

parts thereof, or mis¢ellancous accumulation of 

material or debris oo public safety, 

health, comfort, and wd hall fail. after notice 

aforesaid, to abate said nuusanee within one week 

after the expiration of sie} 2 notice, the said commis- 

sioners may cause the dt or pareve! of land on which 

the nuisance exists to be secured by fences cr other- 

wise enclosed, ard the removal of any abandoned 

vehicles, or parts thereot. ‘any iniseclaneor 

cumulation of mater ? 

Gerous tree or part thcrecf 

ing of any diseased tr Iversely Seen s the pub- 

lic safety, health, comzott, ana SEES: 

and expense thereoz shall be o 

missioners as 4 tax against the property on 

such nuisance exists, an 

collected in the manr s 

Within the meaning of this section, u dead tr 

be any tree with res spectito which the een isSiez: 

of the District of Columbia or their cr 

have determined that no part th ereof 3 4s eee 

dangerous tree is any tree or part thereof, nae 

dead. which the said Commissioners or ae oe 

nated agent shall find ig in such ecméitio ae 

located as to constitute a dancer to persons or 

erty on public space in the vicinity of such tree: 

a diseased tree shail be fy tree on private prope 

in such a conditionlo of infection from 9 majer pe 


the District of Columbia. on wh 


_ogenic disease as to constitute, in the Opinion of the 


said Commissioners or! théir designated aszent, 2 
threat to the health of any other tree. 

(o) The authority conferred on the Commission- 
ers under subsection (a)! with respect to the romeval 
of dangerous and aises sed trees constty 
nuisance shall be exercised by the Commussio 
only after every reasonable eort has been 
to abate such nuisance other than by the vemeval 
of any such tree, or part thereot. (Mar. 1, 1 
Stat. ee ch. 323, $4; Apr. 5, 1935, 49 Stat. 107, ch. 
41; Apr. 1, 1942. 36 6 Stat. 190, 2a 207, $2; auc. 22, 
1964, 75 Siat. 599, Pub. L, 88-486. § 4.) 
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>. Costs and c Npenses of remesing niisinces to 
be determined by, Comy and 
avainst the pr 
tions 5-59! to 
The Commissione: 
expense of any work 
authority of sections : 
cost of making good d: od to adie 
texcept such as may have resulted from careless 
and willful recklessness in the dernolition or removal 
of any structure } the amount. if any. received 
from the sale of old material, and shall assess such 
cost and expense upon the lot er cround whereon 
such structure, vation, or nu en stands, 
stood, was dur, was located, or ¢ and this 
amount shall be collected in the manner eae in 
section 5-506. Any person, corporation, partner- 
ship. syndicate, or company subsect to the provisions 
of sections 5-501 to 5-593 who shall neglect or refuse 
to perforin any act required by such sect.ons shall be 
punished by a fine not excreding $50 for each and 
every day said person, corporat: : 
syndicate. or company fails to pe: Sern any act re- 
quired by such seci‘ons. (Mar, 1, 1899, 30 Stat. 923, 
323. £5, as added Aug. 22, 1963, 78 Stat. 600, 


stoners dussessed 


rty—Pe muty for violation of sec- 


hall determine the cost and 
formed by them uncer the 
501 to 5-504 


and ex- 
nonpay- 


collection of costs 
© of property for 


§5-506. Payment and 
penscs —Interest— 
ment after two years, 

Any tax authorized to be levied a 
this chapter may be paid 
sixty days fror 


nd collected uncer 
without interest within 
the date such tax was levied. In- 
terest of o: f 1 per centum for each month 
or part thereof shall be charsed on all unpaid 
amounts from the expiration cf sixty Gays from the 
date such tax was ievied. Any such tax may be paid 
im three equal install a with imterest thereon, 
If any such tax or part thereof shall remain unpaid 
after the expiration of two years from the date such 
tax was levied, the property against which said tax 
was levied may be sold for such tax or unpaid por- 
tion thereof v rest and penaities thereon at 
the next ensuing annual tax sale in the same man- 
ner and under the same conditions as property sold 
for delinquens °* 1 real estate taxes, if said tax 
with interest and Nalties thereon shall not have 
been paid in fall to said sale, (Mar. 1, 1899, 
30 Stat. 923, ch ¥6. as added Aug, 22, 1964, 78 
Stat. 609, Pub. L..85- 25) 


$5--507. Notice—-How served—Publication of when per- 

“missible. 

ta) Any notice required by this chapter to be 
served shall be deemed to have been served when 
served by any of the following methods: (1) When 
forwarded to the last known address of the owner 
2s recorded in the! real estate assessment rec- 
ords of the District of Columbia, by registered or 
certified mail, with return reccipt, and such receipt 
shall constitute prima facte evidence of service upon 
such owner if such feeeipt is siened either by the 
owner or by a person of surtable are and discretion 
located at such addiess: Provided, That valid service 
upon the owner shall be deemed effected if such no- 
uce shall be refucea by the ownor and not delivered 
fov thet, reason; or (2) when delivered to the person 
to be notified; or (3) when left at the usual residence 
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or place of business of the person to be notified with 
a person of suitable age and discretion then resident 
or employed therein: or (4) if no such r 
place of business can be found in the Dis 
Columbia by reasonable search, then if left with 
any person of suitable age and discretion empleo 
at the office of any agent of the person to be n 
which agent! sas any authority or duty with reference 
to the land or tenement to which said nouce 
lates; or (5) if any such notice forwarded oy 
istered or certified mail be returned for 
other than refusal, or if personal service of 
notice, as hereinbefore provided, cannot be 
then if published on three consecutive ae 3 
daily newspaper published in the District of Colun 
bia; or (6) if by reason of an outstanding unrecorded 
ransfer of title the name of the owner in fact cannot: 
be ascertained beyond a reasonable doubt 
served on the owner of record in 2 manner he: 
before provided. Any notice to a corporation 
for the purposes of this chapter be deemed to nav 
been served on such corporation if served on the 
president, secretary, treasurer, general manager, or 
any principal officer of such corporation in the man- 
ner hercinbcfore provided for the service of 
on natural persons holding property in tt 
right, and notices to a foreign corporation 
the purposes of this chapter. be deemed 10 
been served if served personally on any agent of s 
corporation, or if left with any person of sii 
age and discretion residing at the usual residence 
or employed at the usual place of business of such 
agentin the District of Columbia. 

(b) In case eae notice is served by “afty methed 
other pean personal service. a ERS of such notice 


=5 


v then i 


Giar 1, 1899, 30 Stat. 923, ch. 323, § $ $5.1 as adged LADY. 
5, 1935, 49 Stat. 107, ch. 41; renumbered as $7 and 
amended Aug. 22, 1964, 78 Stat. 600, Pub. L, 88-485, 
$6.) 

AMENDMENT 


Section 6 of act Aug. 22, 1964, renumbered section $ 
to section 7 and amended it to read as above set ons. 
For comparison of section prior to this amendment see 
former section 5-505 tn the main volume of the Code. 


§5--50S, Structures found to be unsafe—Notice to own 
ers and occupants—Use of unsafe structures may 
be prohibited—Penalty for violation of Commis- 
sioners order. 

Whenever the Conmnanioness find that any butid- 
ing or part of a building, stasing, or other structure, 
or anything attachcd to or connected with any buid- 
ing or other structure or excavation shall cause a 
building to be unsafe for human occupancy, they 
shall give notice of such fact to the owner or other 
person having an interest in such building, and to 
the occupant or occupants thereof.. If within five 
days after such notice has been served upon suct 
owner or other interested person, such building c> 
part thereof has, not been made safe for human 
occupany, the Commissioners may order the use of 
such building or part thercof discontinued unt: 
has been made safe: Provided, That if in the op: 
of the Commissioners the unsafe condition o 
building or part thereof is such as to be immin 
dangerous to the life or limb of any occupan 
Comunissioners may order the immediate discontin= 
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uance of the use of such building or part thereof. 
Any person occupying, or permitting the occupancy 
of, such building or part thereof in violation of such 
order of the Commissioners shall be fined not more 
than $300 or imprisoned for not more than thirty 
days. (Mar. 1, 1899, 30 Stat. 923, ch. 323, § 8, as 
added Aug. 22, 1964, 78 Stat. 486, Pub. L. 83-486, 
$%. 


RENUMBERING or Section 6 oF ACT Mar. 1, 1899 
Section 8 of act Aug. 22. 1964, renumbered section 6 of 
act Mar. 1, 1899, as added by act Apr. 5, 1935, 49 Stat. 
107, ch. 47. to section 9. The section as so renumbered 
provides: “That a1] Acts and parts of Acts inconsistent 
with this Act, be and the sunie are hereby repealed.” 


Chapter 6.—INSANITARY BUILDINGS 

§5-617. Board for the Condemnation of Insanitary 

Buildings—Condemnation Review Board—Mem- 

bers—Procedure. 

° . 5 * . 

(ad) The several provisions of scetions 4-601, 4- 

602, and 4-603, shall be applicable to and enforce- 
able in any proceeding conducted under the author- 
ity of sections 5-616 to 5-634. Each person acting 
as a member of cither of the boards required to be 
established by this section, and each alternate mem- 
ber when acting in the stead of the member for 
whom he fs alternate, is hereby authorized to ad- 
minister oaths to witnesses summoned in any pro- 
ceeding conducted by either of the said boards. Any 
fee which may be paid any witness summoned to ap- 
pear before either of the said boards shall be assessed 
as @ tax against the property the condition of which 
is under investigation, such tax to be collected in the 
manner provided in section 5-622: Provided, That 
whenever any order of condemnation is vacated or 
set aside, either by the Condemnation Review Board 
or by a court, the witness fee authorized by this 
Subsection to be assessed against the Property af- 
fected by such order of condemnation shall not be 
SO assessed, but shall be paid by the government of 
the District of Columbia. (As amended Nov. ¥ 
1965, 79 Stat. 1216, Pub. L. 89-326, § 1.) 


AMENDMENT 


1965—Section 1 act, Nov. 7. 1965, amended subsection 
(4) by striking “same manner as gencral tax¢s are col- 
lected tn the District of Columbia” and inserted in lieu 
“manner provided in section 5-622.” 


§$5-622. Owner's failure to comply with order—Repair 
or demolition -by Board for the Condemnation of 
Insanitary Buildings—Payment of costs—Etlect of 
appeal. : 

(a) I the owner of any building or part of build- 
ing condemned under the provisions of sections 3- 
616 to 5-634 shall fail to remedy in a manner satis- 
factory to the Board for the Condemnation of In- 
sanitary Buildings the condition or conditions which 
led to the condemnation thereof, by failing to cause 
such building or part of building to be put into sani- 
tary condition or to be demolished and removed 
within the time specified by said Board in the order 
of Condemnation or any extension thereof, he shall 
be deemed guilty of a misdemeanor and be liable to 
the penalties provided by section 5-631, and such 
building or part of building may be pus into sanitary 
condition or be demolished and removed under the 
direction of said Board, and the cost of such repairs 
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or such demolition and removal, including the cost 
of making rood damase to adjoining premises (ex- 
cept such as may have ed trom carelessness or 
Willful recklessness in the demolition or removal of 
such bulidins), and the cost of publicotion, if any, 
herein provided for, less the ainount, if any, received 
from the sale of the old material. shall be assessed 
by the Commussioners of the District of Columbia as 
4 tax against the premises on which such building or 
part of buildin was situated, such tax to be collected 
aS provided in this section: Provided, That the 
pendency of any review or appeal provided for by 
Sections 5-628 and 5-639 shal! stay the operation of 
any order issued by sai¢ Board, unless said Board 
shall find that the condition of said premises is 
such as to cause immediate danger to the health or 
lives of the cccupants thereof or of persons living 
in the vicinity: Provided purther, That the tan 
thorized to be levied and collected under 
may be paid without inde within sixty days from 
the date such tax was levied. Interest of one-half 
of 1 per centum for each month or part thereof 
shall be charged on all unpaid amounts from the 
expiration of sixty daysifrom the date such tax was 
levied. Any such tax may be paid in three equal 
installments i If any su 
or part ther inpaid after 
tion of two yea ate such tax 
the properiy az Said tax was 
be sold for such 
interest and penaities thercon at the next ensuing 
annul tax sale in the same manner and under the 
same conditions as property sold for delinguenc gen- 
eral real estate taxes, if said tax With interest and 
penalties thereon shall not have been paid in full 
prior to suid sale. i 

(b) Any tax levied pursuant to this chapter as 
amended by the Act approved August 28. 1954. which 
was levied after the c:tective Gate of such Act of 
August 28, 1954, and prior to the effective date of 
this section, shall, for the Purpose of computing In- 
terest thereon, be deemed to have been levied as of 
the effective Cute of this section, (May 1, 1906, 34 
Stat. 157, ch. 2073. £7, as amended Auy. 28, 1954, 68 
Stat. $86, ch. 1032; Nov. '7, 1965, 79 Stat. 1216. Pub. 
L. 89-326. § 2. 

AMENOMENT 

IWGS—Secwon Qa) act Nov, 7, 1965, 
lon now di stnaated as (a) by striking “2 
Mer as c Lsunes are collqzted in t 
bia’ and erting in hea “as provided an th seyiion.”* 
Section 2(b) ts set cur us sibsectiuen (b) to this section, 

EFFicuve Date or Acr Auc, 23, 105+ 

Section 20 of act W906, as added by « 
1954, pr. i This} Act [amend 
5-634! x. elleer th; 
{Aug vg. ty 

Rere 
The act of Aug. 2 ferred to tn subseetion (do 
Sa. 
ui. Notive—Service. 

(a) Any netuce requ 
serve shaadi be deemed 
Of the tullownns method 
the Inst Known address ¢ 


by this chapter to ne 
ved when served by any 
when forwarded to 
Che owner os recorded in 
b records of the Distries 
or certified mail with 


the real estore disse 
of Coluber oy venister 


——___. 


ee, | 
GOVERNIMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF LICENSZS ANDO INSPECTIONS 
" WaGHINOTON, D. C. 


AOORKOB REPLY TOr 


DEPT. OF LICENCES AND INSPECTIONS 
INSPECTION DIVISION 
DISTMICT SUILOING 


Mey 13, <S Pp 


Pollin Development Company a * i 
6101- 16th Street, Nw. We 
Washington, D.C. 


Attention: Mr. Jack Pollin 


Danaged east wall of preaisos 
1332 Massachusetts Avenue, N.W. 


Dear Mr. Pollin: 


The final reedings taken of the subject wall ty the Bernard 
Locraft Engineering Company discloses no further movenent. 


You are herety directed to start restoring the subject pren- 
ises where damage ty tre movement of the subject wall as required 
by the 1961 D.C. Building Code, Chapter 13, Article 7, Paragreph 3~ 
1328 within fifteen (15) days after date of receipt of this notice. 


Very truly yours, 


ADEE Lad. 
J. Ps STODDARD 
Construction Section 


JPSsmas 


CC: Mr. R. A. Dorfman 


PORT WARS ii : | } aga 
FORT : coe ae 2 wo PH GF WVU iE 
By 


aan. Chere yew {To be filed also by syndicates, pools, joint ventures, etc.) 
ee 2ECUSUT! 


Internal Revenue Service FOR CALENDAR YEAR 1953 ! ~ 

or other taxcablo 

year beginning 2.0222. eeenee ene , 1963, and ending ........ 
(PLEASE PE OR PRINT PLAINLY) 


&. Date ves.ness commenced ' 


Seeeeeeeeng ELS seer 
B. County in which located Name 
Jack & Nerold 
Numbor ond strect | E. Employer icer.tificae 
6104 - 16th Size 2 psa 
D. Principal product or service enter Te aes ta code 
soe or ‘ 
re net suificient, se 
ine aad instruction No, INCOMMS 
* 1. Gross receipts or gross sales ._................ Less: Returns and allowances 
2. Less: Cost of goods sold (Schedule A) and/or operations (attach schedule) .. 
tel GTOSSIpTON OH in @aesSiLn612) er eee eee eee eee PERC eee Ee EEE EEE EEC EEE eRe Ee TEE eee 
4. Income (or loss) from other parinerships, syndicates, etc. (attach statement) ..... = | 
§. Nonqualifying dividends (anach itemized list—see Instruction 5)...............8 i oe iC kb 
Gpintecest vie nini-inirivierelaleinioteieiel--eeteb terme eee niente eer eee nee eres 
Joe RORSHOCREGUICID) womeiricieieleeieitai-ietetieieleeicee eee ere eeeee mercer cere eer eee errr 
SmROyCuies| Gkeckischecule)o-|s-pieerkineblemeeee eee ee ee eer eRe ee Eee EEE eee eee cece ener “aa ceeeeeeee —- 
9. Nes farm profit (or loss) Schedule F, Form 1040).........cceeeecceevesceees J JAMES. a) in EY, Clerk” 
Net gain (or loss) rom sale or exchange of property other than capital assets : 
Grom line 16, Separate Schedule D, Form 1065). 
Other income (aitach schedule) .......... ees ceeeee 
Total income (ines 3 through Wee eres eeeeeeeeeee nese eeeeey ‘ Speen ne 
DEDUCTIONS \ : 
leries and wages (other than to pariners).........eeeeeeeeee ee ee ee! ! he 


{ 
Paymenis to pariners—salaries and interest. .........cceeceeceec eee ed 


REN Eel iiciniciaricieweicieivielotostepreleicleieieleretereteleteieiereeieeeeeiceiieieiceieiicee i Saertaneenmeeneee 
Interest (explain in Schedule C)........cceceeeeceeeseceesseseeeeees femme 
Taxes (explain in Schedule C)......ccccceccecccesercccrvcccceccscccccetilticiionees ie be 
Losses by fire, storm, shipwreck, or other casualty or theit (attach statement) ............008% Bn 
Bad deb is (rom Schedule H if reserve method is wsed)........sse+seseeseseeseneeee coeeeeets[eneceemneenaneeees 
ICRU SARA SARE ARA SRR ANKE AR AAR RAR ARR AARAAAA RnR ean eam en inna nn ganna imam nanan an nn nn nna em 
Depreciation (Schedules) oe sincere ae NS aM uct SSE eRe RNG nnn = 
Amortization (attach schedule) .... ==5 ncnnnbnnnn magia = 

Depletion of mines, oil and gas wells, timber, etc. (attach schedule) . 

Retirernent plans, ete. (other than for partners—see instructions) .... 

Orher:deducticns cuth Se CEGR SRLS ss cessacsssesisatssasteaesssoz0 


Orxdinar income (or loss) Cine 22 less tine 28). naan FT O% Deal ad age Od 
ADDITIONAL TN CRPATION 

Is any member of the partnership related by bleod or marziage to any cther member?........- frttiteseseteee ees xX yes [NO 

Is cay s.ember of the partnership a trust for the beneiit of any person related by slood ¢ z marriage to any other membes? Oo YES :2 NO 

Dis the partnership, ¢ the taxabie year, have any contracts or subcontracts subject to the Renegotiation Act of = 

1982?.....06. C) YES <3 NO 


If “YES,” see General Instruction P and enter apprepriate amount here... ssossnodssananaskanss5 


is “YES,” check applicable boxes within that question.) 


Signature 
5 wy ce 


for other than partner or m Aadresa 
Yerold Pollin 
6101 = 16th Strect, He We 


Yeshington, De C. 20011 


Profit & Loss $ 
One Year Ende 
Decenber 31; 


Income = Sale 21st & K $ 800,000.00 
Moneserent - Leurel 17,629.72 
Rent Income ~ lL! Stzeet : 5,274.10 
Rent Income - Massachusetts Avenue 45,296.92 
Interest Income ~ U. S. Bonds €25.09 


Total Income 


Expenses 
serest - First Nationel Benk-Poltinore 31,557.50 
Walker & Dunlop 50,101.21 
Perpeimel Building & Loan 728.50 
Suburban Trust 15,597.22 
Bank of Commerce 15.13 
National Zens of Washington 1,620.00 
B. Buttercclld 15,925.50 
Horris Pollin 483.25 
Anericen Security Corp. 15,000.00 
Equitable Life 9,652.69 $ 438,669.00 
Construction Loen Fee = Steward Towers 14,500.00 
Legal Expense 500.090 
Ground Rent ~ 3401 Mt. Vernon Avenue 2,000.C9 


Cost = 21st é& K Street, Ne We . 657,405.73 
Totel Expenses § 813,075.73 
Net Income for Period : $ 11,959.01 


Toe SSS 


Ferm 1065—1963 
aS 


chedule is & 
ho w 


basis | 3. 
iM year tomouat) | 


at beginning of year 1 
OR ' 


Description of progeny Cost or other basis | 


—_—_—— 


See Ee 


2. Less: (a) Amount of Gepreciation claimed in 


Schedule I.—DOIPRECIAT: 
using the ‘alternati i 


Schedules A and 3B and ¢! 
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iON. (ce instruction 21, page 3) 


| computing 
.deprec: 


Date acquired 


lsewhere on return... 


(b) Ameount ofadditionalfirst-yeardeprecictionincludedakove. Enterhereandincoi.5, Sch.X | ee —e 


3. Balance—Enter 
. Cost or other 


Schedule J.—G 


fanati 
‘ Exp’ ‘on 


) ehh ee 


TEER DIDUCTI 


here and on lize 21, molt) Nescoaoasssonadassesesessssocess sosconoaasabassosaa ass 
basis of fully Gepreciated assets still in use........... 


(See Instruction 25) 


Amount Explanation 


r 


— Bee ideas 


aerate | arene 


ui Tot 


cl (enter 


OME, CREDITS, AND DEDUCTIONS 


'6, Method of, ip. aca ass ite | 


8. Desreciation for 
this year 


_—————$— 


Schedule K.—PARTNERS’ SHARES OF INC 
————__________. 
| i 3 Percent=| 4 
1. State name and address cf each oartner. (Cesignate nonresident aliens, if any.) Where return | 2. Social Security | aze of time; 
of partner of menbder ss sileo in anoiner internal revenue Gistrict, specify cisinet number Gevoted to t 
i mouriness 


Or aay income | S$. Adcitvonal first. 


(line Fe 1 year depreciation 


2 Aes ~, 
Qslesk Brine. aaeeene: weeseees 


° Moves ae 
aa ah see os! 
Furey 


oth wee nnnnnncnnnne. 


Totels... 
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Continuation of Schedule K 


6. Payccnts to cartnets-saianes | 7. Q a + 
ang wntesest } cardents | is eit-ein a t¢trom | at 3 
£, pase t) ¢ : { es inne i0, Scnedute f) | (see instructions) 


me OTERO a 


ereceseceseeee, pees cence | cose recon ceercesswecres | ceemesnessneneeceeecece 


——— eee ecerwerees| camenenncesancceenannne Sean eeccecce= wewemmnene | oe www nnn n ns ee wee ewe cena | ann ns nnn nennnneeennsnes @ 


* 


44,550.01 


— $$ 


SPER LO 
| 


| 
instzuctens ier o: items required to be reperted separately including property subject to investment cre 


For: 1065--1563 Schedule L.—SALANCE SHOUTS Page 4 


Geginning of tzyadle year | End of taxabie year 


ASSETS Amount Total | Amount { Total 


——_———— | 


ine and cecounts receivable... cc cccccccccccicnccens eee ee 
(0} Less: Reserve for bad debdis.. 2.2... eee eee eeceee - onan 
coeeteasecttcececas [ca a Leeann 
nvestraents in ESLER Co SeE mas tcietcledcractccitteee ROSS aaa eee 
ssets (attach schedule).....ceccccccccccs cee een eins 
mis (etiach schedule) ......cecececeecece Sepeepereeteeeeereneeneten — 
Buildings and other fixed depreciable assets........0cceefrsncecceccecceeecenecce 
(c) Less: Accumulated amertization and depreciation... CA arin 
Depleter ist state aaratclcterclelelsieieietel cieicieieisicieteleicleinciattcitsicieres nee eens 
(a) Less: Accumulated depletion.......cceccceees TE 
Lond Getof any cmoriization)....cccccccccccccccccsccece Doncccneasoneeetemaeee (trainin 
Intangible cesets (amortizsole only)... ..scceccercecceec|cceecccecccccceseceeces nr 
(a), Lesss Accumulated cmortization. on. cemeie on nm emo fee nel i 
Other assets (attach schedule)... 2... ce eee cece secs cece 
SE CSS Salt tetetatet keto letedctctalednantetaed ter ierieaety 
LIABILITIES AND CAPITAL 
OCIS YC Mal alain state aeatel eit te deretcdoeietteiett-e tacts incor tennant sane 
Morigages, netes, and bends paycble in less than | year.. cen ee 
Cixhor current Habiiitles (cttach schedule)... ...ceceecee Pre TOTIER CREEL | pn epblnenct 
Mortgages, notes, and Eends payable in 1] yecr or more... EL Sc et hed 
Other liabilities (cttach schedule)... ......cccceccecccee a ee atts ATES, 


Parinessa peter COCOUM Sahel aaa ate pee ieicinieineieeaeies 


Schedule hi.—KECONCILIATION OF PARTNERS’ CAPITAL ACCOUNTS 


1. Capital account at | 2, Cagitatcoatiduted | 4y!Uidmn Sanenans | corigesianrincame | $. Losses nat included | 6, windravats and | 7, Casita account at 
appa npiyeat hone om ina , tum 8, piu : 
begicning of year dun yee taxaple income pace l unaliowableldeauctions Gistributicns end of year 
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Schedule N.—COMPUTATION OF NET EARNINGS FROM SELF-EMPLOYMENT. | (See instruction for Schedule N) 
ee eS Eee ee EE d 
1, Ordinary income increased by casualty lesses (line 27 plus line 18, page 1). Do not include income received for | 
the performance of services as a doctor of 
Add: Peyments to pertners—salaries ¢ end rest (line 14, page 1).. 
Net loss from sele or exchange ci property other than capital assets (line 10, page 1)...: 
Total.........64. Raman nae ans donee sense aothsnsscecce=: 
: Portion ci line 4, page 1, which dees net constitute net earnings from self-employment. 
Nonqualifying dividends (from line 5, page !)....... 
Interest (see instructions)... 


vet Gain from sale or exchange ci property other then capital assets (line 10, page 1). 


Nat earnincs from seli-ernmlovinent. (Enter in column 11, Schedule X) 
i ee ee 


Av orveerind: serene tie; eats | 


Is thie business pata the legal boundaries ef the city or tewn shown in addres? on page I?i.s..cssecceesceeveece 
P 
Did you file en Employer Quarterly Tax Return, Ferm 941, for any quarter of 1S63?........J.cccceeccceecceeececs 
mploye ¥ 
Did you ewn this business cn December 31, 1965?....... Slelotelelelofefostorstete ses5o0o30502050022 
How many months in the year did you own this Dusiness?.............005 Aseansassasess 


PUSS. GOVERNMENT PRINTING OFFICE :1757-~-O-G03-283 


Jack ~: Harold Follin 
6101 = 16th Street, He Te 
Fashington, 3D. G. 20074 


Balence Sheet 
As At 
Deconber 34, 1963 


ASSETS. 


Cosh in Tenk - Pe. De Co- $ — 476.03 
Cesh in Bank » Thomas Louse 79926.46 
Potty Cash : 102.09 8,502.49 
THOMAS LCOUSE ; 
Loan Keceivable = P. D. $ 245,000.00 
Standby Deposit 1,000.00 
Land 775,000.00 a 
Construction Cost 807,535.55 1,020 5585« 55 
Robinson Tract 5509.00 
Total Assets ; $ 1,842,553.04 
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Tew 


LTS DIL TVT: 73 
6,300.00 
P. D. Corm. 25,099.09 
Wallon, ane - ; 2 1;000.CO 
M. P. & Sons 115,000.00 
vommio Pollin 4145225200 
Norris Pollin 250,000.00 
Amerieen Security Corp. ; . 250,000.00 
Suburban ‘trust 19249209099 
Construction Loan « thomas Nous : ’ $ 2;316,525.00 
Potal Thabiltsiost 


236,218.47 
Jack Pollin (Deficit Z (23, TIS. ee 


Herold Follin (Def : $ (473.9% 975 055 \ 


| ene 
aot $ 4,8/2,553.04 
Total Liabilities & Cepitel Ser 
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May 29, 1963 : : 
esiLeP 


eae EC 
' oyete © 
Pollin bevelopment Company wtew. Clark 
O101 Sixteenth Street, NW. specs a PAVEY, & 


hashington ll, D.C. 


Apartment Building 
1330 Massachusetts Ave.,N.W. 
Washington, D.C. 


Plans Al thru A21 
dtd May 1, 1963 
Plans $1 thru $10, 

Rev. May 13, 1963 


Gentlemen: 

For the sum of $625,000.00 we propose te furnish all concrete 
work in accordance with the above plans, excgptions noted. Any 
changes necessary because of structural or ground conditions are 
to be agreed upon prior to the commencement of work by this 
company, 


The above price includes all reinforcing steel, wire mesh, 
form work, washed gravel,visqueen paper, mechanical foundations, 
expansion joint, spandrel wedge inserts (no bolts), stairs, side- 
walks, and D.C. aprons, as outlined in the above plans. 


The following items are not the responsibility of Miller §& 
Long Company: 


Main excavation, backfill, compaction, hauling of excess dirt, 
angle guards, Truscon curb bars, waterproofing, ‘hangers, pipe 
Sleeves, layout for mechanical Openings, vault for electrical trans- 
former, rigid insulation of any kind, gunite finish, pumping, drain 
tile, toilet facilities, sheet piling or bracing, underpinning, 
precast concrete, rock excavation, permits, or deposits. 


The owner will furnish to Miller & Long, without charge, ade- 
quate water and electricity to each floor. 


Pollan bevelopment Co. 


Prop: 


May 


1330 Massachusetts Ave. ,Nh, 


ey, iyvos 


Payments to Miller & Long Co., Inc. to be 


Cuoiumn Foetings, complete $ 
Slab-on-Grade: 

halls to bul 

Slab to Bl 

Walls to Ist Floor: 

Structural slab, lst floor: 
Structural slab, 2nd floor: 
3rd Floor: 
4th Flocr: 
Sth Floor: 
6th Floor: 
Floor: 
‘Floor: 
9th Floor: 
10th Floor: 


Roof: 


30 days after roof 


is poured: 
60 days after roof is poured: 
90 days after roof is poured: 


120 days after roof is poured: 


as follows: 
60,000.00 
20,000.00 
25,000.00 
70,000.00 
25,000.00 
70,000.00 
50,000.00 
35,000.00 


35,000.00 


_ 25,000.00 


25,000.00 
25,000.00 
25,000.00 
25,000.00 
25,000.00 
25,000.00 
15,000.00 
15,000.00 
15,000.00 


15,000.00 


$ 625,000.00 


Pollin Development Gola 


Proj: 1330 Massachusetts Ave.,N.W, 


May 29, 1903 


he do not include in our price alley paving ‘or repairs of 
D.C. curbs. ' 


Miller & Long will grind ceilings sufficiently to receive 
1/8" plaster, If the owner should decide to paint the ceiling 
only, any additional work necessary, such as Spackling seams and 
small imperfections, will be the responsibility of others. 


If we are instructed to work on the project at the sane 
tine as the union excavator, piling contractor, or underpinning, 
we will not be responsible for any labor disputes that may arise 
from union and open shop personnel working side by side. 


Hoping to have the pleasure of serving you again in the near 
future, we remain, , ; 


Very truly yours, 


| 
MILLER & LONG CO., Ing. 
Ly = A Le 
e700 S eZ 
vJames S$. Long, 


President 


Accepted by: Dy ie . Rea t-- Ce 


ol se = ey, 


Date: 
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EASTERN FOUNDATION COMPANY. INC. 
CONSTRUCTORS & ENGINEERS 
/ pen 3 Heovy Construction, Underpinning. Foundotions, Piling 


SIN, 
. 
cETLER'S 4 


PrikutT 


eo - 


SHOREHAM BUILDING 
15TH @ H STS... NW, 
WASHINGTON, D. C. 


\ ium semier 51 pase reply to 1500 Mass. Ave., N.W.(667-8446) 


“a “7 ~ ) > - 
ap REA (EE at. Ler e 
Eareteste/ Piel’ om ae 


efit nae Ee 774-Siay 20, 1963 


John Pollin, Builder 
6101 16th Street,/N. W. 
washington sei Ce 


Excavation, Sheeting & Underpinning 
1330 Massachusetts Ave., N. W. 
Washington, D. C. 


Gentlemen: ~¢ 
ye 
We propose to furnish all supervision, labor, material, 
equipment and insurance to perform general shovel excavation 
to within one foot below finish floor grades; and furnish and 
install sheeting, shoring and underpinning at above referenced 
project for the lump sum price of $ 135.900 . 02 (OVE tits Of2 EO 


TH 1e27ey Free. THOISAMO FING E UW OR CO e— 


This proposal is predicated upon acceptance and approval 
of our sheeting, shoring and underpinning design and method, 
and the signing of a mutually satisfactory contract. 

Included in the lump sum price is the following work: 


1. General shovel excavation to within one foot of 
finished basement floor. 


2. Removal of sheeting and underpinning beams. 
3. Install sheeting, shoring an@ underpinning. 


4. Furnish and place exterior backfill including 
compaction. 


This proposal does not include: 
1. Dumping or dewatering. 


2. Use of pneumatic or hand tools to remove existing 
structures or foundations. 
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Fences or barricades. 

Lights or electric energy. 
Sanitary facilities. 
Watchmen service. 

Permits, fees, or easements. 
Bonds or special insurance. 


Concrete work other than underpinning. 


No work beyond top of slope or back of soldier 


beams. 


ll. Machine or hand work for footings! and pits; and 
interior backfill. 


Payments will be made on or before the 10th day of each 
month for 90% of the value of the work performed to the end 
of the previous month. Upon completion of 50% of the work 
covered by this proposal, monthly payments shall then be made 
for 95% of the work performed to the end of the preceding 
month. Final payments shall be made within! 30 days after 
physical completion of the work covered by this proposal. 

—/ 

We will furnish certificates of insurance for Public 
Liability and Property Damage in the amount of $1,000,000.00 
and Workmen's Compensation as required by law. Should 
additional and/or extended coverage be required, we will 
furnish same at net cost to the owner. 


Trusting to be of service to you in this matter, we 
remain, 


Very truly yours, 


EASTERN FOUNDATION CO., INC. 


Shi. 


S. Thomas Fitz 
Vice President 
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SASTERN FOUNDATION COMPANY. INC. 
CONSTRUCTORS & ENGINEERS 
Heovy Construction Underpinning, Foundations, Piling 


SHOREHAM BUILDING 


Please reply to 1500 Mass. Ave., N. W. oe fa fe Oa 


Tel. No. 667-8446 WASHINGTON, D. C. 


May $0, 1963 


Jack & Harold Pollin, Builder 
6101 16th Street, N. W. 
Washington ll, D. C. 
Re: Excavation, Sheeting, and 
Underpinning 
1330 Mass. Ave. N. W. 
Washington, D. C. 


Gentlemen: 


We respectfully suggest the following schedule be utilized 
on the referenced project for Monthly Estimate Payment purposes: 


ltem % of Contract Amount 
aA Excavation 36.7% $43,500.00 
1. Genera! Shovel $30, 700. 00 
2. Excavate beams 10, 700.00 
3. Remove ramp 2,100.00 
$43,500.00 
Soldier Piles 17. 7% 21,000.00 
Lagging (Shecting) 8.4% ‘10,000. 00 
Wale 3.5% 4,000.00 
Raker Braces 5.0% 6,000. 00 
Underpinning 28.7% 34,000.00 


Total Contract Amount. . .* $118,500.00 


The following base quantities can be used at the job-site for 
teutacl agreement im computing monthly progress: 


11TEM Base Quantity 


A oi (See above) 
B 78 each 

Cc : 9/000 sq. ft. 
D i400 L.F, 
= 


: ' 31 each 
FE | 24 pits 


Materials, such as steel members, etc., delivered to site 
but not yet incorporated in the work, shall be chargedito Monthly 
Estimate at F.O.B. site delivery cost. 


We trust the above will meet with your satisfaction and 
approval. | 


Very truly yours, 


EASTERN FOUN 
ay, 


President 


RJAz:em 
cc: Morauer & Hartzell 
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{EXHIBIT A] 
RON-ASSESSABLE COMPREHENSIVE GENERAL LIABILITY POLICY 


CONSGLIDATED'S NON-ASSESSABLE 
CASUALTY INSURANCE 


A MUTUAL COMPANY OPERATING SOLELY THROUGH AGENTS AND BROKERS 


The insured is hereby notified that by virtue of this policy he is 2 
member of the Consolidated Mutual Insurance Company, and is entitled 
to vote either in person or by prexy at eny end all meetings of s2id 
Company. The annual meetings are held at its Home Office in Brookl.n, 
New York, on the fourth Tuesday of Apri! in each year at nine o'clock # m. 


/ WON-ASSESSABLE COMPRENENSIVE GENERAL LIABILITY roucr \\ 
SPEED IN REPORTING ACCIDENTS = Ne 


REDUCES YOUR PREMIUM COSTS. 
REPORT EVERY ACCIDENT TO THE NEAREST OFFICE. 


CONSCLIDATED FUTUAL INSURANCE COMPANY 


HOME OFFICE 
345 ADAMS STREET © BROOKLYN, NEW YORK 11201 
BRANCH OFFICES IN PRINCIPAL CITIES 


NON-ASSESSABLE COMPREHENSIVE GENERAL LIABILITY POLICY 


CONSOLIDATED MUTUAL ESURANCE COMPANY 
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CONSOLIDATED MUTUAL INSURANCE CCHPANY 


(A Mutual Insurance Company, Herein Called The Company) 


Agreos with the insured, named in the declarations mode a part hereof, in consideration of the 
the declarations ond subjest to the limits of liability, exclusions, conditions and other terms 


ymant of the Premium ead in relionce upon the siatements in 
this policy: 


INSURING AGREEMENTS 


1 COVERAGE A—SODILY INJURY LIABILITY 


To pay on behe!f of the insured all sums which the insured sholl 
become Togelly obligated to pay es damoges bscause of bodily injury, 
sickness or disoose, including death at any time resulting thorefrom, 
sustained by eny person and caused by eccident. 


COVERASE B—PROPESTY DAMAGE LIABILITY 

To pay en bohaif cf the insured all ums which the insured shall bo- 
como legelly obligated to pay es damagos because of injury to or 
destruction of preperty, including the loss of uso theroof, coused by 
accident. 


W DEFENSE, SETTLEMENT, SUPPLEMENTARY PAYRENTS 


With respect to such insurance os is afforded by this policy, the 
cormpany shall: 

{s) dofond azy suit ageinst the insured alleging such injury, sick 
poss, ditenso or destruction and seeking damages on account 
thereof, oven if such suit is groundiess, false or fracdulent: but 
the company may moke such inve:tigetion, negotiation ond 
tottlomont of any claim er suit as it deems expedient: 

(b) (1) poy all premiums on bonds to release ottechments for an 
amount not in excns: of the applicabio limit of liability of this 
policy, oi! premiums on appeal bends required in ony such 
dofended suit, but without any obligation to apply for or 
turnish any such bonds: 

{2} pey all oxpenses incurred by the company, all costs taxed 
against the insured in eny such tuit end oll interest accruing 


after ontry of judgment until the company hes poid or ten- 
dored er dopiosited in court such port of such judqmont es 
doos not excged the limit of tho cempony's fadility thereon: 

{3) pay exponsos incurred by the insured for such immedinte med. 
teal and surgical roiief to others ax shall be imporetive at the 
time of the decident: 


(4) reimburse tho: insured for all recsonable expenses, other than 
loss of earnings, incurred at the company's request: 
ond the omounts to incurred, oxespt sotiemunts of claims end uit, 
are poyaile by the company ia addition to the appiicebla limit of 
fiebility of this policy, : 


DEFINTION OF INSURED 

Tho unqualified word “insured” includes the named insurad end 
also includes any executive officer, director of steckholdar thorect while 
acting within the scope of his duties as such, and eny orgonizetion of 
croprio*er with respoct to rosi estate management for the aemod 
insured. If the normed iinsured is e pertnorchip, the unaquelified word 
“insurod™ also includes any pertner therein but enly with respect to 
his lioSility as such, 


¥ POUCY PERICO, TERRITCRY 
This policy opplins only to accidents which cecur during the policy 


poriod within the United States of America, its territories or posses- 
sions, or Canode. ! 


EXCLUSIONS 


This policy does not eppiy: 

(0) to fiobility assumed by th insurod under any controct of 2Greemont 
eacept (1} © contrect os dofined horsin or (2) 3 respects iho insurence 
which is afforaed for the Products Hazord as defined, o worconty of goods 
“ products; 

{b) to ony obligation for which the insured moy be held Tioble in on 
action on o contrect or an agrooment by @ perton not a party therete: 


{c) except with respect to operations performed 
Contractors and oxcopt with respect to liedility a: the insured 
uador a contract as dofinod herein, to the owners! iP, maintenance, 
operetion, uso, loading or unloading of (1) watercraft if the accident 
occurs away from premises owned by, ronted to or controlled by tho 
tamed insured, except insofer as this port of this oxclusion iz stated in 

declarations to be inapplicable, (2) automobiles if the eccident 
eccurs away from such premisos or the ways immediately edjoining, of 
(3) aircroft; 

(d) to injury, sickness, disease, death or destruction due to war, 
whether or not declared, civil wat, insurrection, rebellion of revolution, 
or to ony act or condition incident to ony of the foregoing, with respect 
to {3} liability essumed by the insured under any contract or agreement 
o¢ (2) oxponsss under Insuring Agreement Ii (b) (3): 

(e) to liability imposed upon the insured or any indemnitee, os 
Person of organizotion engaged in the business of manufocturing, sell 
ing or distributing alcoholic bevereges, or os an owner or lessor of 
premises used for tuch purposes, by reasen of ony statute or ordinence 
Pertoining to the sole, gift, distribution or use of any alcoholic beverage; 


(¥) under coverage A, to any obligation for which the insured or 
eny cerrior es his insuror may be held liable under any workmen's com- 
Pensation, unemployment compensetion or disability bonefits lew, of 
undor any similor low; 

(9) under coverege A, except with respect to lability assumed by 
the insured under @ contrect a8 defined herein, to bodily injury to of 
sickness, disease or death of any employee of the insured arising out of 
and in the course of his employment by tho insured: 

(h) under coveroge B, to injury to or destruction of (1) 
owned cr occupied by or rented to the insured, or (2) except with 
tospect to liability undor sidetrack agreements covered by this policy, 
Property used by the insured, or (3} except with respoct to liability 
under such sidotrock agreements or the use of elovators or escolotors 
at premiscs owned by, rented to of controlled by the named insured, 
Pro in the core, custody or control of the insured or property os 
to which the insured for any purposo is exorcising physicol control, of 
{ any goods, products or contoinors thereof moenufactured, sold, 

‘dled or distributed or premises alicnated by the named insured, of 


independont 


work complated Sy or for ihe named inzurod, out of which tho osci- 
dont orises; 


{i) under coversge B,: to any of tho following insofer as any of 
thom occur on or frem premises owned by or rented to the named ine 
surod and injure or dostroy buildings or property thoroin: {I} the 
discharge, tockago of overilow of wator of steam from plumbing, heats 
ing, tetricorating of sir-cond’t ning systems, standpipes for fire hese, 
or industrial or domestic ioppiionces, or ony substance from outometic 
sprinkler systems, (2) the! coliepse or fal! of tanks or *ne component 
ports or supports thereof which form ao part of automatic sprint 
systoms, or (3) rein of snow admitted directly to the building interior 
through defective s00fs, leadors or cosuting, or open or dofective doors, 
windows, skylights, trensoms cr ventilators: provided, howover, this ex= 
clusion does not spply to: loss due to fire, to the uso of elevators of 
exolotors, to cperstions | poricrmed by independent contractors, or 
to tho extent that this exclusion is stated in the declarations to be 
inapplicable; H 

(i) undor coverage B, to injury to or destruction of ony property 
arising out of (1) dlasting or explosicn, other then the explosicn of 
air of stoam vostols, piping under pressure, prime movers, machinery 
or power tronsmitting equipment, or (2) the collepse of or structural 
injury to any building or structure due (0) to grading of land, excave- 
tion, borrowing, filling, bock-filling, tunneling, pile driving, coffer-dam 
work or caisson work, or (b) to moving, shoring, underpinning, raisin 
or demolition of ony building or structure or removal of rebuilding of 
ony structural support thereof; provided, however, this exclusion does 
not opply with respect to: liebility essumed by the insured undor ony 
contract covered by this policy, to cperetions performed for the nemed 
insured by independent contractors or to completod or abondoned 
operations within the meaning of paragraph 2 cf the Products Hozord, 
and provided furthor that port (1) or part (2) of this exclusion does 
not opply to operations stated, in the duclarations or in the company's 
monuol, as not subject to such part of this exclusion: 


(k} under coverage B to injury to or destruction of wires, conduits, 
pipes, moins, towors or dther similar property, or any apporotus ta 
Connection therewith, beiow the surface of the ground, if such injury 
or destruction is ccused by ond occurs during the uso of mechanical 
equipment for the purpose of grading of land, paving, excavating or 
drilling, of to injury to or destruction of property at eny time rosulting 
therefrom: provided, however, this exclusion does not epply with tespect 
to liability assumed by the: insured under any contract coverod by thie 
policy, to operations porfotmed for tha nemed insured by independent 
contractors, to compioted or abendoned operaticns within the mesning 
of paragraph 2 of the Products Hazard, or to operations stated, in the 
declorations of in tho company's manual, as oot subject to this exclusion. 
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CONDITIONS 


2 preniuin The premium basosiand rates for the hazards descriled In 

the dociarations aro stated thorein, Promium bases ond 
retes for hszerds rot 10 doseribed are these opplicable in eccordance 
with the monusls in use by the company, 


The edvanco premium stated in the dociaretions is an estimated 
promium oniy. Upon termination of this policy, the earned promium 
shell be computed in accerdanco with the company's rules, rates, rate 
fxg plans, iuma and minim promium: applicable to this insure 
snco. 3 computed saceods the estimoted 
edvonce prom psid, the named insured shall poy the excess to ths 
compony: if loss, the company ratura to the named insured the 
wmeaorred portion poid by such insure . 


Whon used 03 © promisum bosis: 

{b} the werd “odmissions” mont, the tcta! number of persons, othar 
than employees of the named insured, admitted to the event in- 
sured of t> events conducted cn tha premisms whether on paid 
edmission tichots, complimentary tickets or posses; 


the word “cost means ths totel cost to (a) the ramed insured with 
rezpect to oferstions paclormad for the namod insurad during the 
policy porisd by indapendont contractors, or (b) ery indomnites 
with respect to any contract covered by this policy, of all work lot 
or sut-let in connection with each specific project, including ths cost 
of all Jebor, materials and oquipment furnished, uted or dolivered 
for uso in the execution of such work, whethor furnished by the 
owner, contractor or sutcontractor, including oil fees, allowances, 
bonuses of commissions mado, paid or due; 


the word “recoipts” means the gross emount of money charged 
by the named insured for such operations by the nemed insured 
or by othors during the policy poriod os are rated on o receipts 
basis other than rocoipts from talecasting, broadcasting or motion 
picturos, and includes taxes, ‘other then toxes which the named 
insured ccllocts at @ toparate ‘tom and remits directly to a gov= 
ernmontel divis'on: : 


the word “romunsration™ meant ths entire remuneration earned dur 
ing the policy period by prepricters snd by all employees of the 
named insured, cthor than drivers of toams or sutomobilos and air- 
craft pilots and co-pilots, subject to eny overtime earnings or limite. 
tion of remuneration cule applicable in accordance with the monuels 
in use by the compeny: { 


the word “soles” moons the gross amount of money chargod by the 
fnomed insured or by others trading under his name for ell qoods 
and products sold or distributed during the policy period end 
cherged during the policy period for installation, servicing or ree 
pair, and includes toxes, other then taxes which the named insured 
and such others collect as a ssporate item and remit directly to « 
governmental division. 


The namod insured shall maintoin for each hazord records of the 
faformation necossary for premium computation on tho basis stated in 
fhe declarctions, and shall sond copies of such records to the company 
at the end of the policy period ond at such times during the policy 
period as the company may direct. 


" The compony thall be permitted to inspect 
2 INSPECTION AND AUDIT the insured promisos, operations and ele 
vators and to exemine end audit the insured’s books ond records at ary 
fime during the policy period and any extension thersof and within three 
yeers after the final termination of this policy, as far as they relate to 
the premium beses or the subject matter of this insurance. 


3. DEFINITIONS : P 
word “contract” moans, if in writing, @ lease 

(@ CONTRACT Premises, easement agreement, agreement required by 

municipal ordinance, sidetrack' agrooment, or elevotor or escalator 


Maintononco agreement. 

The word “eutomobile” means @ lend motor vehicia, 
@} AUTOMOBILE trailer or somitrailer, provided: 

(1) The following described equipment shell be ‘deemed en auto- 
mobile while towed by or carried on an eutomobile not so 
described, but not otherwise: if of the crowler-type, any tractor, 
power crene or shovol, ditch or trench digger; any tarm-type 
tractor; eny concrete mixer other then of the mix-in-transit type: 
any greder, scraper, roller or farm implement: and, if not subject 
to motor vehicle registration, any other equipment not specified 
In (2 below, which Is designed for use principally off public 
roa: 


Tho fellowing described equipment shall be deemed en outo- 
mobile while towed by of carried on an automobile as above 
dofined solely for purposes of transportation or while boing 
opereted soley for locomotion, but not otherwise: if of the non- 
crawler type, eny powor crone or shovel, ditch or trench digger: 
and any air-compressing, building or vacuum cleaning, Spraying 
or welding equipment or well drilling machinery. 


() FROCUCTS HAZARD «the term “products nozerd” means 
{1} qoocs or products manuiectured, scl, lad or distrcuted 
oy the named insured or Sy orhors trading under bis noms, If 
the eccidant occurs after pestassion of such goeds or products 
has Leon rolinquished to others by tne ne: imurad o¢ by 
others trading under his nemo and if such accident occurs owey 
from promises ownod, ranted sr controlled by tho named insured 
of on premises for which the classification sated in division (a) 
of the declarations exclude: any part of the foruqzing: provided, 
such goeds or product; t! by deomed to inclcs envy cone 
toinor thereof, other than e vohicio, but shell not inciuse any 
vending machino or ony property, otter thon such ¢ 
ronted to er loceted for uso of others but act sold: 
} operotions, if the accident cacucs after such op 
boon completed or ebandened end occurs away 
owned, rented or contreitod by the named insured: provided, 
operations shali not be dasmad incomplsts because im- 
properly or defectively performed or beseusa turt ier crerations 
moy be required pursuant to en egreument: provided furthar, 
the following shall not bs dreamed to bo “epsrations” within the 
meoning of this porograph: (a) pick-up or cdolivery, oxcopt 
from or onto a roilros3 car, (b) the maintenance of vehicies 
ownod or used by of in bohelf of the insured, {c} tho existence 
of too!s, uninstelled equipment ond abendoned or unused me- 
toria!s end: (d) operotions for which the clozsifiestion steted in 
division (9) of the doclarotions specifically includos completed 
operetions. 


&Q ASSAULT AND BATTERY 


direction of the insured. 


4. LIMITS GF LIABILITY 
Coverage A 


Assault and bettery sho!l ba doered oa 
accident unless committed by or of the 


there 


Subject to the limit of Nobility with 
t i 

5. UMITS OF LIABILITY—PROCUCTS rospoct to “each accident.” the 
limits of bodily injury liability and property damage fiobitity stoted in the 
dociorctions os “aagregote products” ore respectively tho totel limits of 
the compeny’s liability for off damages arising cut of the products hazard. 
All such damoges arising out of ono lot of goods of products prepared 
or acquired by the nomed insured or by ancthor trading under his nome 
shall by considerod 03 arising out of one accident. 


The limit of proporty damago liability stoted 

6. pen oe in the doclorations os opplicable to “each 

3 accident” is ths total limit of the company's 

liability for ell damages arising out of injury to or dostruction of of 

Property of ono or more porsons or organizations, including the loss of 
ure thoreof, as the result of any one accident. 

Subject to the limit of liability with respect to “vsch accident.” the 
limit of proporty damage liobility stated in the declerstions os "sqgre- 
gate operations” is the total limit of the company’s liability for all 
damages arising out of injury. to or destruction of property, including 
the loss of use thereof, cousod by tho ownership, meintonance or use 
of promises or operotions roted on a comunoration premium bosis or by 
contractors’ equipmont roted on @ receipts promium basis. 

Subject to the limit of lisbility with respect fo “ooch accident,” the 
limit of property damoge liability stated in the doclarotions os “aggre- 
gete protectivo” is the total limit of the company's liability for alf 
damages arising out of injury to or destruction of property, including 

loss of use theroof, coused by operations performed for tha named 
insured by independent contrectors or general supervision thersof by 
the named insured, except (0) maintenance and repoirs et premises 
owned by or rented to the named insured and (b) structural olterotions 
at such premises which do not involve changing the size of or moving 
buildings of other structures. 

Subject to the limit of liability with respect to “each accident.” the 
Fimit of property damage liobility stoted in the declorotions as “aggre- 
gete contractual” is the total limit of the company's liobility for all 
damages arising out of injury to or destruction of property. including 
the loss of use thereof, with respect to liability essumod by the insured 
under controcts covered by this policy in connection with opyrotions 
for which there is an “aagregote operations” limit of property damage 
liability stated in the declarations. 

The limits of property damage liability stoted in the doclorations es 
“aggregate operctions,” “eggregete protective” end “oggregete con 


Tractual” apply separetely to each project with respect to operetions 
being performed eway from premises owned by or rented to the eomed 


insured, 

The term “the insured” is used 
7. SEVERABILITY GF INTERESTS and not colloctively, but the inclusion 
herein of more than one insured shell not operate td increase the limits 
of the company's liability, 


When on accident occurs written notice shall 
8 WOTICE OF ACCIDENT be given by or on behalf of the insured to the 
company or any of its authorized agents as soon os practicable. Such 
notice shoil contein particulors sufficient to identify the insured end: 
also reosonably obtainable information fespecting the time, placa and 
ircumstonces of the accident, the names and addresses of the injured 
and of available witnesses. 


lf cloim is mode of suit Is brought 
& ROTICE OF CLAIM OR SUIT against the insured, the insured shall im 
mediately forward to the company every demand, actice, summons of 
other process received by him or his ropresentative. 


10. ASSISTANCE AND COOPERATION OF THE INSURED The insured shall co 


sompany and, upon the compeny's request, shall attend heerings and 
triels and shall assist In effecting settlements, tecuriag and giving evidence, 
obteining the attendance of witnesses and in the conduct o: suits. The 
insured tholl not, except at his own cost,. voluntarily moke any payment, 
essuma ony obiigation of incur any expense other than for such immodiote 
medica! end surgical relief to ARs es shall bo imperative et the time 
of accident. 


IL ACTION ASUNST COMPANY No ection shail fio oqoinst the com 


peny unless, as 9 condition precedent 


thereto, the insured shall hove fully complied with all the terms of this 
policy, nor until the amount of the insured's obligation to pay shail hove 
beon finally determined either by judgment agoinst the insured after 
actual triol or by written agreement of the insured, the cleimant and the 
company. 


Any person or organization or the legal tepresentative thereof who 


hos secured such judgment or written egreemont shall thereofter be 
entitied to recover under this policy to the extent of the insurance 
offorded by this policy. Nothing conteined in this policy shell givo ony 
Porson or orgonizetion any right to join the compeny as 0 co-defendant 
tm any action ogeinst the insured to determine the intured's liability, 


Barkruptey or insolvency of the insuzod or of the insured’s estate 
shell not relieve the company of any of its obligations hereunder, 


12. OTHER INSURANCE lost covered by this policy the company shell not 
be liable uncer this policy for a qreator proportion of such loss thon 
the applicoble limit of liebility stoted in the declarations bears to the total 
applicable limit of liability of all valid and collectible insurance agoiast 
such loss, 


If the insured hos other insurence agains? o 


In the event of any payment onder this policy, the 
13. SUBROBATION company shall be suorcgated to ell the insured's 
rights of recovery therefor ogeinst ony Peron of orgenizetion end the 
insured shall execute ond doiiver instruments and pepors and do whatever 
else is secossery to secure such fights, The insured shall do nothing efter 
loss to prejudice such tights, : 


“ | 
Notice to any agent or knowledge possessed by eny 
4 CRANEES agent or by any other person shall not offact o waiver 
ore change in any port of this policy or estop the company from asserting 
ony tight under the terms of this Policy: nor sholl the terms of this policy 
waived or changed, except by endorsement issued to form a part of 
this policy. ; 
Assignmont of interest under this policy shall aot 
15. ASSICHDZENT bind the coipany until its consont is ondersed hore 
on: if, howover, the nomed insured shall die, this policy shall cover the 
Samed insured's legal representative es nemed insured: provided that 
notice of cencolation addresséd to the insured named in the deciarations 
and mailed to the address shown in this policy skoll be suTicient nctice 
to effect concolation of this |poticy, signed by e duly euthorized ropre- 
tentative of the compony. | 
This policy may be canceled by the nomed insured 
16 CANCELATION by suirenine thereof to the company or ony of its 
authorized egents or by mailing to the compony written notice cating 
when thoreatter the cancelation shall be effective. This policy may be 
canceled by the company by tailing to the named insured at the addrass 
shown in this policy written fotico steting whon not loss then ten days 
thereafter such cenceleticn shall ho effective. The mailing of notice os 
etoresoid shal! be sufficiont preof of notice. The time of the surrender or 
the effective date end hour of canceletion stoted in the notice shall be 
come the end of the policy period. Delivery of such writton notice either 
by the named insured or by the compeny shall be equivalent to mailing. 
If the named insured cantels, ea:ned premium shell be computed 
in accordance with the customery short sate table ond procedure, If 
the company concols, eared promium sho! be computed pro rata. 
Promium ediustment may bo! mede either et the time cancelation is 
etlected or es soon es practicable atter cancelation bocomes effective, 
4 Poyment or tender of unaamod premium is not e condition of con- 
celation, , 
acceptance of this pelicy the named insured 
17. DECLARATIONS was that the stotemonts in the declarations ore 
his agreements and representations, that this policy is issued in reliance 
upon the truth cf such roprosentetions and thot this Policy embodies et 
agreements oxisting between jhimssif end ths company or any of its 
agents relating to this insurance. 


18 MON-ASSESSABLE Provistoh— This policy is nonmassossable. Each 


member shall be entitied to en equit- 
DIVIDEHDS AND BY-LAWS able participation in the surplus funds 


of the Corporstion to the extent of distribution authorized by the Soard 
of Directors and epproved by the Superintendens of Insurance. The com 
pony is a perpetual mutual cotporation end the By-Laws ond Charter of 
the Company as now in force'erd os the some may be emended from 
time to timo are hareby mode @ port of the policy. 


Dt WITKESS WREREOF, the CONSOLIDATED MUTUAL IKSURANCE COMPANY has caused Are to be tigned by ‘its President and Secretory but this policy 
e 


shall not be binding upoa the Compony unless completed by the eitechment hereto 


fiona pege by © duly authorized representative of the Company. 


= 


Vice President and Secretary 


declarations page and countersigned on the aforesoid declero- 


President 
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to such and so many of the following coverages a3 are indicated by specitic precaicim m™ ¢! 
each such coverago shall be as ststed herein, sudject to al! the terms of tnis poi iey faving 
COVERAGES LIMITS OF LIABILNY i ADVANCE PREM: 
oy Thousand Doliars Each Person 
AMBOOILY INJURY ABILITY TMILLISH —— tAekXXootiars Each Accident 
REUL thousand Dollars Aczrecate Products 
F t v Thousand Dollars Each Accident 
ET ete) Thousand Dollars Aggregate Operations 
” BePROPERTY DAMAGE LIABILITY 38D — thousand Dollars Azcrexate Protective 
r Hee Thousand Dollars Aggregate Products 
: 16d Thousand Dottors Aggregate Contractual 


5 ns Drerptarm t3 or endorsements attached at policy issuance 
“MESUISS G77) 2957.h9, PREM. DISC. 
 L2MUT BS, HRUISZ, MISS, HS-0I7O, L5-UsaT AT posae ADVANCE PREMIUM 
% 4, The Ccclarations are completed on attached schedule dasignated SCHEDULE A, 
“5 . The schedule discloses all hazards Insured hereunder known to exist at the effective date of this policy, unless otherwise stated hc 
+6, Ocring the pasf threo years no Insuror has canceled Insurance,issued to the named insured, similar to that afforded hereunder, unless overwise stated herein. 


Authorized Representative 


(Gountersigned) by= ee 
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DECLIRATIONS SCHEDULE A | Policy No. CG. 13723°1 
DESCRIPTION OF HAZARCS CODE PREMIUM - RATES ADVANGE © 
TA rating clsssifiestions under the Description of Hozarcs ER BASES COVERAGE | COVERAGE COVERAGE 
*y4o not modify the exctusions or other terms of this golicy. NUMS' i oA icy Aa 
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(C) Remuneration =—Por $ 100 
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TOULES Ret TO An2 ATTACHED 


SPEC, CHARGE EXCESS LINITS 


B—ELEVATORS Number Insured 


SCHISULE Ae3> ATTACHE 
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» SCHEDULE OF COVERAGE 


c CODE PREMIUM” 
DESCRIPTION OF HAZARDS « 
ichnaaal rete o > m5 | NUMBER BASES \Coversce A: iGoverace B Coveraza Aj Coveruze B 


jw Area (Sq, Ft.) — Per 100 (Sq. Ft.) 
(8) Frontage — Per tInesr fect 
(C) Remuneration — Por $160. of Remuner,; 
(£) Number of : 
Elevators — Por Elevator 
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CONSOLIDATED MUTUAL INSURANCE COMPA 


Vice-President and Socrotary 
Prosidont” 


Countersigned by 


Authorized Reprosoatative 


U-202a 


= KATES 
Named Insured: POR 
Policy No. \ 
Additional Premium $ 


: fecap fete eaten 
Return Premium g  SETE. FE Ped 


Thic endorsement is issued under the pel 


filSe be 1923, $2:01 At. sten 


It is egrend that the rates end grer 
tact Igated Cy he Mutual lasuran 
tote Supsrinicasent of renee 


GENERAL LIABILITY (oxcl. Elevator BL) 9 Standard Lin 


ELEVATOR BODILY INJURY Standard Limits. * 


Poriod of Modification: From. of ot To — eh) 


Eifecti 
Adjustraent of Promium due to: Ji Y 
Experionce Rete (*) (*) Premium is adjusted on the basis of the re 
Rating oO won CRON GO nm envneneenne rere Uiroct or the snaiversary rating date in eccore 
Add'l./Ret. Add'l./Ret. with the rulos of the Liobility Insurence N 
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Soliision end Mecice! Payments 


computed in accerdence with the provisions of 
his encdorsoment and exclusive of premium developed i 
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RES CNT AGENT COUNTERSIGNATURE EMAORSIN 


Named Insured: MENTS COLLIN & SOUS, UNC.,- i 
Policy No. CG i372ie1 3 
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[Z} Policy Period: 

1 Location of Premises Insured: 

C} Broker: 
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LD Rates: 


() Remuneration: 


(BO Endorsement No.: 


LB. Installments: 
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(0 Additional Insured: 
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AMENDATORY ENDORSEMENT 
Win & Sons, Ince, Esai 


fai Premium: 
2 Promicm: $3, 793.05 
cadorsement is issued under tne policy designated above and forms a part of said policy offective as of 
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ASMENDATGRY ENDORSEMENT 
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AMENDATORY ENDGRSEMEN 


Policy No: 15 2GF2L 

Additional Premium: — ; twat moO fucks 
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This endorsement is issued under the policy designated above and forms a part of said policy effective as of 
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AMENDATORY ENDORSEMENT 
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This endorsement is issued under the policy designated 2dove and forms a part of said policy effective as of 
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yas ae AIAENDATORY ENDORSEMENT 
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EXCLUSION OF ALL HAZARDS IN CONNECTION 
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or to any hozerc 


or 


either on such premises or elsewhore which are necessary or incidontal to tho ownership, maintenance or 


such premises. 


CONSOLIDATED LIUTUAL INSURANCE COMPANY 


trea ay 
9 te at nt ee or net a a 


a 


Vico-Presidont and Socrotary 


. Countersigned by 


(Authorized Rearosentativo) 


136 


wate 


242 EXCLUSION OF ALL HAZARDS If CONNICTION WITH DESIGNATED LOCATION 
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For attachment to Special Nulti-Pezil Policy No. 


Ia consigezation of the seduced rate at which chis policy is wrictea, it is un 
that such of the pesils sez forcs in Sectioa I, Provision LI, of she policy to which ‘this eadorsement 


is attached as are indicated below are delezed from. the coverage provided unded said Section I. 


ist 
#29 Coverage G: Sprinkle: Leakage. 


f 
aed 
53 Covezage Hz Vandalism and Malicious Mischief. 


ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED. 


Fe. (8724-18-62 


BUILDERS’ RISK COMPLETED VALUE F 
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the sate aad presaium are based on an average amount of liabilicy dusing the period of construciios, that ac any 
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In consideration of the reduced rape which this endorsement is weitcea, it is a condition of this iasuraace that 
fa che event of loss, this.Company shall be liable for ao greater proportion thereoi than che provisional amoxaz 


of jaserance ender this endorsemen: beats to the value of the described propesty at the date of complctioa. 
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LIST OF LOCATIONS AND LIMITS 


Schedule A 


Locstion -  % of Coins. : Amount Fire, Fire cad 
teat Address ond City Appliceble EC. or Other Peril 


, ete potuS cagme wen csns oem on 
oes es BUieee! ei eerrion Sicceusremeiat 
&LE CS TEE ASGIS FATES BOLPIELICS S 


Effective Dete: 


ER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED. 
MULTIPLE LINE DEPARTNENT- 


F.141£5-2M-2-50 
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LIABILITY SCHEDU 


DECLARATIONS POLICY NON? te 


nae Daserior.on ef P Coae io. | 
The tsring cles ng uncer tho Desc a of Hozerds do not 
modify the exciusions or other terms 


(a) Premises—Opesations 


(b) Elevatoz: 


‘ONE AT INCEST! 
NONE AT 24 ay 


Govw Vere 


(c) Jadepeadens Conzraczoz: —Let or Subsict Work 


CONSTRUCT 


- (6) Products Cacluciss Complezed Operacions) 
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Advasce |Premiums 
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EXCLUSION OF 
COMPLETED OPERATIONS ENDORSE? SENT 


oa . 
on Inrenrect ( Comzaces 4 ~ 
G e bp * . iTS pee 
Se New Derk 02 : 3 
RSet , (For Use with Dual Li: icy Fozms) 
wd : 


Attached to and worming part of Policy No. ——> 
oe 5 
i Ss: i 
issued to 


by : date 


at its Agency located in. 
(City & State} 


(Name of Compeny) 


‘NOTE: The speces .._ve need ret ba completed if endorsemont is ettached Lo policy when issued. 


4, 


= is Sarced thee Coverages ea of Section 12 do noc apply to the Producis- Complesed 
sises out of ‘aay of the following goods oz producis, oz 


1. Food or beverages dispensed s, cofice shops, bars or similiar outlets; 
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r * Sy 7 
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if bodily injury or property damage occurs avay from the premises. 7 


*.Insert motel, apartment house, office building, ete. 


163 


VAN 33) LIS AND : MALICIOGS Neyer : = Forni No. 324 


Reis Ores 90F~ (ED. 30/53) 


Effective only whea 7. 
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PERSONAL INJURY Lia ND SSEMENT 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,907 


CONSOLIDATED MUTUAL INSURANCE COMPANY , 
a corporation, i 


RICHARD DORFMAN, et al., 


Appellees 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


ISSUE PRESENTED 


Did the trial court err in denying the coverage and protection of 


the Great American Insurance Company policy to Jack Pollin and Harold Pollin, 


partners, t/a Pollin Development Company, in accordance with the specific 


terms, conditions and definitions of said policy? 


This case has never previously been before this Court. 


STATEMENT OF THE CASE 


Appellees, Jack Pollin and Harold Pollin, were owners of real 
property located at 1330 Massachusetts Avenue, N. W., Washington, D. C., and, 
on May 24, 1963, prior to commencement of excavation on said property in order 
to erect a building thereon, said appellees, Jack Pollin and Harold Pollin, 
entered into an agreement for the underpinning of a party wall with the 
owners of premises located at 1332 Massachusetts Avenue, N. W., Washington, 
D. C., Richard Dorfman, Arnold Dorfman, Burton G. Dorfman, Evan Sax and 
Audrey Sax (Pl. Ex. 4) (R. 24). 

The District of Columbia issued to the Pollin Development Company 
a building permit for construction of improvements on the Pollin property at 
1330 Massachusetts Avenue, N. W. (Pl. EX. 13) (R. 24). 

Pursuant to the mandatory requirements of the agreement of May 24, 
1963, calling for insurance in the amount of $300,000.00 to protect the 
owners of premises at 1332 Massachusetts Avenue, N. W., from any damage to 
that property occasioned by the contemplated underpinning, support, excava- 
tion or construction, the appellees, Jack Pollin and Harold Pollin, procured 
from the Alton Insurance Agency a policy of insurance in said amount issued 
by appellee, Great American Insurance Company, the effective date of said 
policy being June 1, 1963 (Pl. Ex. 2) (R. 1). 


The said policy issued by appellee, Great American Insurance 


Company, to appellees, Pollin and Pollin Development Company, provided limits 


of $300,000.00 for property damage liability arising from the operations of 
appellees, Pollin and Pollin Development Company, at premises located at 
1330 Massachusetts Avenue, N. W. Said policy further provided, in the 


CONDITIONS applicable with respect to "OTHER INSURANCE ," the following: 


"4. Section II - Coverages C and D - If the insured has 
other insurance against a loss covered by this policy, 
this Company shall not be liable under this policy for a 
greater proportion of such loss than the applicable limit 
of liability stated in the declaration bears to the total 
applicable limit of ptabiricy, of all valid and collectible 
insurance against such loss." 


The Great American policy also provided, in Section II, entitled 


"DEFINITIONS": 


"gE, 'Insured' means (1) the Named Insured, (2) any partner 
therein or executive officer, director or stockholder 
thereof, and (3) any organization or proprietor with 
respect to real estate management for: the Named Insured. 
This insurance applies: : 


1. separately to each Insured against whom claim is 
made or suit is brought, but the inclusion herein 
of more than one Insured shall not operate to in- 
crease the limits of this Company's liability; 


if the Named Insured is an individual, with re- 
spect to the conduct of a business only if he is 
the sole owner thereof; 


if the Named Insured is a partnership, to any 
partner therein only with SCSRSES, to his lia- 
bility as such; .. ." | 
On or about August 1, 1961, appellant, Consolidated Mutual Insur- 


ance Company, issued its comprehensive general liability policy No. CG13721-1 


to Jack Pollin, Harold Pollin and Pollin Development Company, said policy 


covering certain operations of the said Pollins and Pollin Development Com- 
pany. Subject to the terms of said policy, Consolidated Mutual Insurance 
Company insured against and agreed to pay on behalf of its insureds all sums 
which the insureds shall become legally obligated to pay as damages because 
of injury to or destruction of property, including the loss of use thereof, 
caused by accident, and also to defend any suit brought against the said 
Pollins and Pollin Development Company, arising out of the perils insured 
against in said policy, even if such suit be groundless, false or fraudulent; 
provided the loss be covered by the policy, and subject to all the terms, 
conditions and limitations of said policy; total liability of the appellant 
company under the aforesaid policy being limited in amount to $100,000.00 
property damage liability for each accident (Pl. Ex. 1) (R. 1). 

Said policy of insurance as issued by appellant, Consolidated 
Mutual Insurance Company, also contains in numbered paragraph 12 of the 
CONDITIONS of said policy the following language: 

"12. OTHER INSURANCE. If the insured has other insurance 

against a loss covered by this policy the company shall not 

be liable under this policy for a greater proportion of such 

loss than the applicable limit of liability stated in the 

declarations bears to the total applicable limit of liability 

of all valid and collectible insurance against such loss." 

Appellees, Jack Pollin and Harold Pollin, contracted with appellee, 


Eastern Foundation Company, Inc., for the necessary excavation and under- 


pinning for the construction of the proposed building at 1330 Massachusetts 


Avenue, N. W., in accordance with a proposal submitted by Eastern Foundation 


Company, Inc., dated May 30, 1963 (Pl. Ex. 12) (R. 24). 


In all of their dealings with contractors and subcontractors, as 
well as with the responsible officials of the District of Columbia Govern- 
ment, appellees, Jack Pollin and Harold Pollin, had represented themselves 
and were represented to be partners (Pl. Exs. 6, 7, 9, 10, 11, 12 and 13) 

(R. 24). 

On or about August 7, 1963, during the course of the excavation and 
underpinning at premises 1330 Massachusetts Avenue, Ne W., Richard Dorfman, 
Arnold Dorfman, Burton G. Dorfman, Evan Sax and Audrey Sax, owners of the 
contiguous property at 1332 Massachusetts Avenue, N. We, complained of damage 
to their property allegedly as the result of the reer etion and underpinning 
then being performed by appellees, Jack Pollin, Harold Pollin, Pollin Develop- 
ment Company and Eastern Foundation Company, Inc. Pursuant to the agreement 
between the respective owners of the two properties os executed May 24, 1963 
(Pl. Ex. 4) (R. 24), appellees Dorfman and Sax made claim against appellees 
Pollin, Pollin Development Company and Eastern Foundation Company, Inc., for 
damage to the property at 1332 Massachusetts Avenue, N. W. Thereafter, notice 
of the Dorfman and Sax claim was transmitted to appellee, Great American In- 


surance Company, by appellee, Harold Pollin, in accordance with the terms of 


that company's policy of insurance. 


Subsequent to said notice to it, appellee, Great American Insurance 


Company, notified appellant, Consolidated Mutual Insurance Company, of the 
claimed damage to the contiguous property at 1332 Massachusetts Avenue, N. W., 
and of the claim filed against appellees, Jack Pollin, Harold Pollin, Pollin 
Development Company and Eastern Foundation Company, Inc. 

The protection afforded by the policy of insurance issued by Great 


American Insurance Company to Jack Pollin, Harold Pollin and Pollin 


Development Company was denied said Pollins and Pollin Development Company 
by the representative of Great American Insurance Company. 

Thereafter, suit was filed in the United States District Court for 
the District of Columbia, Civil Action No. 1140-64, by appellees herein 
Dorfman and Sax against Jack Pollin, Harold Pollin, Pollin Development Com- 
pany and Eastern Foundation Company, Inc., alleging carelessness and negli- 
gence on the part of the said defendants therein in the excavation and under- 
pinning for and construction of the building located at 1330 Massachusetts 
Avenue, N. W. (Pl. Ex. 3) (Re 24). Answer was filed for defendants Pollin 
and Pollin Development Company in said Civil Action No. 1140-64 by attorneys 
Harvey A. Jacobs and Hubert M. Schlosberg, who had been retained by appellant 
herein, Consolidated Mutual Insurance Company, in accordance with the terms 
of its policy as issued to the Pollins and Pollin Development Company. 

Demand was then made by Consolidated Mutual Insurance Company upon 
the proper officials and representatives of Great American Insurance Company 
to cooperate in the defense of Civil Action No. 1140-64, and to agree to pay 
counsel fees and to indemnify the defendants therein, Pollin and Pollin 
Development Company, in the event of any adverse verdict against them, on a 
pro rata basis in accordance with the respective clauses of the policies of 
insurance as issued to the Pollins and Pollin Development Company by Con- 
solidated Mutual Insurance Company and Great American Insurance Company. 
However, Great American Insurance Company refused to cooperate in the defense 


of the defendants, Pollin and Pollin Development Company, in Civil Action 


No. 1140-64, and refused to agree to indemnify the defendants, Pollin and 


Pollin Development Company, on a pro rata basis in the event of an adverse 


verdict in favor of plaintiffs Dorfman and Sax therein against the Pollins 


and Pollin Development Company as a result of the incident of August 7, 1963. 


Accordingly, a complaint for declaratory judgment was filed by Consolidated 
Mutual Insurance Company in the United States District Court for the District 
of Columbia, Civil Action No. 774-68 (R. 1), asking that Consolidated Mutual 
Insurance Company and Great American Insurance Company be declared co-insurors 
and that, as such, Great American be required to participate in the defense 
of Civil Action No. 1140-64 and to share in the costs, expenses and legal 
fees necessitated thereby, on a pro rata basis. 

The trial of Civil Action No. 774-68 commenced before the Honorable 
Barrington D. Parker, sitting without a jury, on april 2, 1970. At the con- 
clusion of the trial on April 6, 1970, the matter was taken under advisement 
by Judge Parker. By leave of the trial court, cont for Great American 
Insurance Company subsequently filed a motion to reopen that case (R. 14), 
to which oppositions were filed by counsel for the other parties in that 
action (R. 15-18). That motion was denied by Judge Parker on May 14, 1970 
(R. 19). The court's findings of fact and conclusions of law were filed on 
August 31, 1970 (R. 21), and judgment entered October 5, 1970 (R. 22). 

The trial court ruled that the policy issued by Consolidated Mutual 
Insurance Company was a blanket policy, insuring the interests of Jack and 
Harold Pollin and the Pollin Development Company, and that the Great American 
Insurance Company policy was a specific risk policy, covering the risk in- 
volved in Civil Action No. 1140-64, but insuring only the interests of Jack 
and Harold Pollin, and not those of the Pollin Development Company or of 
Jack and Harold Pollin as partners in Pollin Development Company. The court 


further ruled that Great American Insurance Company therefore owed a defense 


in Civil Action No. 1140-64 to Jack and Harold Pollin, but not to Pollin 
Development Company, and that Great American would be liable for its pro rata 
share, or three-fourths, of the costs incurred in said defense on behalf of 
Jack and Harold Pollin only, as well as three-fourths of any recovery against 
Jack and Harold Pollin only, but would not be liable for any share of costs 
incurred by and/or award against Pollin Development Company or Jack and 
Harold Pollin as partners in Pollin Development Company. 


It is from that judgment that this appeal is taken. 


SUMMARY OF ARGUMENT 


The trial court erred in its ruling that the Great American Insur- 
ance Company policy did not cover the interests of appellees, Jack Pollin and 
Harold Pollin, partners, t/a Pollin Development Company. The specific 
language of the policy, the location and type of risk described by the policy, 
the actions of the parties before and after the issuance of said policy as 


demonstrated by the exhibits filed herein, all lead up to the one inescapable 


conclusion; i.e., that the Great American policy contemplated the insuring 


of Jack Pollin and Harold Pollin for every risk inherent in the ownership, 
construction and maintenance of an apartment building at 1330 Massachusetts 


Avenue, N. W., Washington, D. C., during the effective period of said policy. 


ARGUMENT 


Examination of Policy No. 257-95-51 issued by Great American In- 


surance Company (Pl. Ex. 2) (R. 1) graphically demonstrates the following: 


1. The face page of said policy terms it an “APARTMENT OWNERS 
POLICY" issued to Jack Pollin and Harold Pollin on June 1, 1963, by the 
Alton Insurance Agency. | 

2. The second page of said policy, designated “INSURANCE BINDER," 
sets forth the insureds as "Jack Pollin & Harold pollin"; the insureds’ 
business/occupation is described on the same page as put lder"s the location 
of the risk is designated 1330 Massachusetts Ave., NeiWe, Washington, D. C.3; 
the effective date of said policy is June l, 1963; the type of coverage is 
termed, "Builder's Risk Policy & Owners Protective Liability." 

3, The third page of the policy, entitled NGENERAL ENDORSEMENT," 
describes the type of policy as "Multi Peril Apt. rackese (Bldr's Risk)." 

4. The page numbered "Page 1," but which is actually the fourth 
page of said policy, again sets forth the above-listed salient facts, and 
further describes the property location as "1330 Massachusetts Ave., N. We, 
Washington, D. C. (being Lots 50, 51, 58, 59, 812, 813, 822, 823 & 824 all 
in Square 247)." The policy is again described on this page as a "Special 


Multi-Peril Policy." 


5. On the 17th page of said policy, in Section II, "DEFINITIONS," 


is found the following: 


"g. ‘Insured’ means (1) the Named Insured, (2) any 
partner therein or executive officer, director 
or stockholder thereof, and (3) any organization 
or proprietor with respect to real estate manage- 
ment for the Named Insured. This insurance 
applies: 


1. separately to each Insured against whom 
claim is made or suit is brought, but the 
inclusion herein of more than/one Insured 
shall not operate to increase the limits 
of this Company's liability; | 


2. if the Named Insured is an individual, with 
respect to the conduct of a business only if 
he is the sole owner thereof; 
if the Named Insured is a partnership, to any 
partner therein only with respect to his lia- 
bility as such; .. ." 

6. On the 20th page of said policy issued by Great American In- 
surance Company to Jack Pollin and Harold Pollin, entitled, "LIST OF LOCATIONS 
AND LIMITS, Schedule A," is found the following description of the location 
and type of risk covered by this policy: 

"ON A FIRE RESISTIVE APARTMENT BUILDING WHILE 
UNDER COURSE OF CONSTRUCTION LOCATED AT: 
1330 MASSACHUSETTS AVE., N.W. WASHINGTON, 

D. C., BEING LOTS 50, 51, 58, 59, 812, 813, 
822, 823 and 824 ALL IN SQUARE 247." 

7. There is found on the 21st page of said policy, entitled, 
"LIABILITY SCHEDULE B," under the column headed, "Description of Hazards," 
at paragraph (c), the following descriptive language of the type of coverage 
provided by said policy: 

"CONSTRUCTION OPERATIONS 
OWNER, N.O.C. CODE 0512." 
Said page further shows a premium of $458.00 for this listed protection. 


The above enumerated sections of the Great American policy clearly 


proclaim the intent of Great American Insurance Company to insure all of the 


operations of Jack Pollin and Harold Pollin in the ownership, construction, 
operation and maintenance of the apartment building. There was and is no 


ambiguity or doubt as to the relationship of Jack Pollin and Harold Pollin to 


each other and to all other persons with whom these two men dealt on a 
business basis. In all dealings with contractors, saconeeectonse Government 
officials and others, they represented themselves to be partners in the Pollin 
Development Company. In fact, the Federal partnership income tax return was 
filed in 1963 in the names of "Jack Pollin and Harold Pollin" (Pl. Ex. 10) 
(R. 24). The building permit for the construction at 1330 Massachusetts 
Avenue, as issued by the District of Columbia, was to the Pollin Development 
Company. All agreements and correspondence were signed on behalf of Pollin 
Development Company by either Jack Pollin or Harold Pollin. 

Anticipating the argument of appellee, Great American Insurance 
Company, that the Great American policy nowhere sets forth as its named in- 
sureds Jack Pollin and Harold Pollin, partners, t/a Pollin Development Company. 
it is the contention of appellant, Consolidated reall reserante Company, that 
the naming of Jack Pollin and Harold Pollin as named insureds without such 
designation as partners is of no significance insofar as the policy extends 
its protection, | 


The law in the District of Columbia has been settled for many years 


in situations of this type by the decision of this Court in the case of 


| 
Lazarus _v. Manufacturers Casualty Insurance Company, 267 F. 2d 634 (1959). 


This case involved a damage suit brought against a partner who not only was 


not the named insured in the policy SEDO but whose business relationship 
with the partner named in, oS poricy was eanown to the insurer at the time 
of the issuance of the policy. In that case, a garage’! Aiebility.policy had 
been issued by Manufacturers SOEES] Tesyrance Company to “Arthur Rubinstein, 
T/A Transport Amoco Service," which policy contained the clause: “Insured: 


The unqualified word ‘Insured’ wherever used includes not only the named 


Insured but also any partner thereof, if the named Insured is a partnership 
. «. ." The premium on said policy was paid by Rubinstein from partnership 
funds. 

Unknown to the insurance company, one David Lazarus was a partner 
in the business known as Transport Amoco Service at the time of issuance of 
the policy. Subsequently, Lazarus was sued for damages resulting from per- 
sonal injuries sustained when one Garland Hudson was struck by an automobile 
operated by an employee of the partnership. At the trial of that personal 
injury action, the insurance company refused to defend Lazarus on the ground 
that he was not covered by the policy. 

In the subsequent action brought by Lazarus against the insurer, 
the trial court ruled as a matter of law that, because of the definition of 
"Snsured" as contained in the policy itself, Lazarus was covered by the 
policy on the date of issuance. This Court, in upholding that ruling, stated; 

“The risk incurred by the insurance company was of the 

‘sort contemplated in the policy: the injury to Hudson was 

caused by the negligence of an employee of the service 

‘station in the course of his duties. Moreover, the nature 

of the business was clear, and the tradename of the busi- 

‘ness was plainly and correctly stated in the policy "declara- 

ition': ‘Name of Insured [is] Arthur Rubinstein T/A Transport 

‘Amoco Service.' The primary intent, we think, was to insure 

‘a particular business, and not a particular person. The 

‘specific naming of Arthur Rubinstein in the policy declara- 

tion does not require the opposite inference, because with- 


in broad limits, a partnership may choose any name it 
wishes, even that of an individual partner. 


“Furthermore, it is established law that coverage of a 
liability policy will extend not only to the named insured, 
‘but to all persons or classes of persons specifically 
listed in the policy's omnibus clause. Thus in Lloyds 


Casuaity Insurer v. McCrary, 1950, 149 Tex. 172, 229 S.W. 

2d 605, 607, a casualty policy issued to 'Ed Grimes dba 
Crockett Butane Gas Service,’ which contained the clause 

"the unqualified word "insured" wherever used includes 

not only the named insured but also any partner,’ was held 

to cover both the named insured and the individual part- 
ners. The policy in the present case contains virtually 

the same clause, extending the coverage of the policy not 
only to the named insured but also to the insured as de- 
fined, including any partner if the named insured is in fact 
a partnership. Such ambiguity as there may' be in the clause 
must be resolved against the insurer. But the language of 
the clause seems to us nearly unequivocal. | Knowledge of the 
partnership or of the identity of the partners on the part 

of the insurer is not made a prerequisite to coverage. Nor 
should it be when the risk contemplated by the insurance 
company has little or nothing to do with the personal quali- 
ties of the insured, as might be the case -- for example -- 
with medical malpractice insurance. Here, the ultimate bene- 
fit of the insurance accrues to an injured member of the pub- 
lic, rather than to the insured as such, and the courts should 
bear that fact in mind. If the insurance company had desired 
to restrict the insurance policy to only those partnerships of 
which it had knowledge, it could have easily so provided. 
Under the circumstances, therefore, we think the District 
Court was correct in holding as a matter of law that Lazarus 
was covered by the policy on the date of issue, whether or 
not the insurance company then knew that the business was a 
partnership, or that Lazarus was a partner." Id., at 637. 


See also, Firestone Tire & Rubber Co. Ve Webb, 1944, 207 ark. 820, 
——— eevee Webb 


822, 182 S. W. 2d 941, 943; Hutchison v. First National Bank, Tex. Civ. App. 
ton ® Bank 


1933, 67 S. W. 2d 1052; Chatfield v. Farm Bureau Mutual Auto. Ins. Co., 4 
Cir., 1953, 208 F. 2d 250; Hartford Accident & Indemnity Co. v. Collins, 


5 Cir., 96 F. 2d 83, cert. den. 1938, 305 U. S. 627, 59 S. Ct. 89, 83 L. Ed. 


401; Fox v. Employers’ Liability Assur. Corp., 239 App. Div. 671, 673, 268 


N.Y.S. 536, 538 (1934). 


Applying the above enunciated principles of law to the factual 


situation as presented to this Court in the instant case, it is manifest 


that the risk: incurred by Great American Insurance Company in insuring Jack 
and Harold Pollin individually as well as in their capacity as partners, 
t/a Pollin Development Company, was the sort of risk contemplated in the 
policy. The nature of the business described in the Great American policy 
to be carried:!on by Jack and Harold Pollin in their individual capacity as 
well as in their partnership capacity as Pollin Development Company was 
clear. It is therefore obvious that the intent of Great American Insurance 
Company was to insure a particular business, that of the ownership, con- 
struction, maintenance and operation of the apartment building. And, as so 


succinctly stated in the opinion quoted above: 


"The primary intent, we think, was to insure a particular 
business, and not a particular person. The specific 
naming of Arthur Rubinstein in the policy declaration 
does not require the opposite inference, because within 


broad limits, a partnership may choose any name it wishes, 
even that of an individual partner" (emphasis supplied). 


Again, as set forth above: 


"The policy in the present case contains virtually the 

same clause, extending the coverage of the policy not only 
to the named insured but also to the insured as defined, 
including any partner if the named insured is in fact a 
partnership. Such ambiguity as there may be in the clause 
must be resolved against the insurer. But the language of 
the clause seems to us nearly unequivocal. Knowledge of 
the partnership or of the identity of the partners on the 
part of the insurer is not made a prerequisite to coverage 
- ee e the ultimate benefit of the insurance accrues to 
an injured member of the public, rather than to the insured 
as such, and the courts should bear that fact in mind. If 
the! insurance company had desired to restrict the insurance 
policy to only those partnerships of which it had knowledge, 
it could have easily so provided." Lazarus, supra, at 637. 


CONCLUSION 


As a matter of law, that portion of the judgment of the lower 
court holding that the Great American Insurance Company policy was a specific 
risk policy insuring only the interests of Jack Pollin and Harold Pollin as 
owners of property at 1330 Massachusetts Avenue, N. W., Washington, D. C., 
and not those of the Pollin Development Company or of Jack and Harold Pollin 
as partners in the Pollin Development Company, should be reversed, and judg- 
ment should be directed by this Court to be entered in favor of appellant, 
Consolidated Mutual Insurance Company, holding that the Great American 


policy insured the interests of Jack Pollin and Harold Pollin, partners, t/a 


Pollin Development Company, for its pro rata share of any recovery against 


Pollin Development Company or Jack Pollin and Harold Pollin, partners, t/a 
Pollin Development Company, as well as its pro rata share (three-fourths) of 


the costs incurred in said defense on their behalf. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,907 


CONSOLIDATED MUTUAL INSURANCE COMPANY, 
a corporation, 


Appellant, 


Vv. 


RICHARD DORFMAN, et al., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE, GREAT AMERICAN 
INSURANCE COMPANY 


COUNTER STATEMENT OF CASE 


On August 1, 1961, appellant (plaintiff in the Declaratory Judg- 
ment suit below) issued it’s Comprehensive General Liability Insur- 
ance Policy No. CG 13721-1 (P. Exhibit #1) insuring, as named 
insureds, Morris Pollin & Sons, Inc., Harold and Jack Pollin Manage- 
ment Agency, The Pollin Development Corporation, Jack Pollin and 
Harold Pollin, The Pollin Development Company (a partnership of 


Jack Pollin and Harold Pollin), and several other named insureds. 
The Policy covered many and varied excavation, construction, build- 
ing and related operdtions of those named insureds, including the 
excavation and construction project at 1330 Massachusetts Avenue, 
N.W. The policy insured against and indemnified said named insureds 
for and against personal injuries and property damage claims and ac- 
tions. This Policy was in force and effect at all times pertinent 
hereto. Said Jack Pollin and Harold Pollin, individually were joint 
owners of premises 1330 Massachusetts Avenue, on which site an 
apartment/office building was to be erected. 


The Pollin Development Corporation or Pollin Development 
Company insured in Consolidated Mutual thereupon entered into a 
contract with the defendant, Eastern Excavating Company, Inc., (P. 
Ex. #1) to undertake all excavation work, including going on to the 
land adjacent, 1332 Massachusetts Avenue, owned (at that time) by 
appellees Dorfman and Sax. 


On May 1, 1963, an Application for a Building Permit to the Dis- 
trict of Columbia was prepared, signed and filed by and on behalf of 
The Pollin Development Company, representing to the Government 
that it was the “Owner and the Builder” of a 10 story office building 
to be erected upon 1330 Massachusetts Avenue, N.W. The District of 
Columbia issued said Permit to ‘“Pollin Development Company” (P. 
Ex. #13) (R-24). 


On May 20, 1963, Eastern Foundation Company, Inc., con- 
firmed that it would do all supervision, shovel work, remove under- 
pinning, install shoring, sheeting and underpinning, furnish backfill and 
related services, required in doing the job, for Pollin Development 
Company. 


On May 24, 1963, Messrs. Dorfman and Sax, owners of 1332 
Massachusetts Avenue, N.W., by a written contract (P. Ex. #4) (R- 


24) required indemnification and reimbursement for any damage 
which might be done to premises 1332 in the excavation operations 
of the Eastern Excavating Co., Inc., hired by the Pollin Development 
Company or Pollin Development Corporation, Inc. 


On May 27, 1963, (P. Ex. #6) the Eastern Foundation Company 
took out personal injury and property damage insurance in the full 
sum of $1,000,000.00. This insurance policy covered “sheeting, 
shoring and underpinning” work. 


On May 29, 1963, Miller & Long Company, Inc., by: letter 
to the Pollin Development Company (P. Ex. #11), undertook to 
furnish materials and labor for all concrete work involved, for 
$625,000.00. 


By it’s policy of insurance (P. Ex. #7) the Hartford Accident 
and Indemnity Company, Inc., insured against “explosion and col- 
lapse and property damage to underground property”, for the period 
March 19, 1963 to March 19, 1964. | 


Between May 24, 1963 and June 1, 1963, insurance agent and 
broker Robert R. Parks, who had been agent at various times for 
both Consolidated Mutual and Great American Insurance Companies, 
had personally contacted and conferred with Harold Pollin a num- 
ber of times with a view to selling to the Pollins and insuring them 
in and with Great American Insurance Company under a Compre- 
hensive General Liability Policy (similar to the one which Consolidated 
Mutual Insurance Company had already issued to them) to cover, 
among other risks, the $300,000.00, Indemnification Agreement (P. 
Ex. #4) (R-24) required of them by the Dorfmans and Saxes. 
Harold Pollin, repeatedly refused the offer of such broad form 
comprehensive coverage, and the Great American Insurance! Com- 
pany failed in its efforts (Findings, Para. 16) to so insure the Pol- 
lins. However, Harold Pollin, in behalf of himself and his brother, 


Jack Pollin, as co-owners, of 1330 Massachusetts Avenue, expressed 
interest in buying a “Limited Owners Policy”, whereupon, Parks, as 
agent for Great American Insurance Company, issued to Harold and 
Jack Pollin, as owners only, and not for excavation or building opera- 
tions, (Findings Para. 16), it’s limited Owner’s Policy (P. Ex. #2) (R- 
1). 


On August 7, 1963, The Eastern Foundation Company, Inc., 
was charged with negligence on the part of it’s employees, alleging 
that it caused property damage while excavating to premises 1332 
Massachusetts Avenue, culminating in Messrs. Dorfman and Sax fil- 
ing suit (Findings of Fact Page 1) in the following year, 1964. 


The Pollins and all named insureds in Consolidated Mutual In- 
surance Company’s policy (P. Ex. #1) notified said Company of the 
lawsuit; called upon said Company to defend the action; the said 
Company, through it’s attorneys, entered an appearance, answered 
the summons, and filed pleadings in defense of the action, and said 


Consolidated Mutual Insurance Company, through it’s counsel, de- 
fended the action throughout 1964, 1965 and to date. 


On September 20, 1965, (26 months after the alleged loss) 
Harold Pollin, first notified the Consolidated Mutual Insurance Com- 
pany of the policy of insurance on him and his brother, Jack, as 
Owners. 


On January 7, 1966, (29 months after the alleged loss) Con- 
solidated Mutual wrote a letter (P. Ex. #5) to Great American In- 
surance Company, requesting that it come into the litigation, which 
Great American declined to do. Consolidated Mutual and it’s attor- 
neys continued to defend the Dorfman/Sax lawsuit (Civil Action 
#1140-64) (P. Ex. #3), without participation by or on the part of 
Great American, from January 7, 1966, to the year 1968, when it 
filed this Declaratory Judgment action. 


Trial Court Findings of Fact (Para. 14) establish that in deal- 
ings with contractors and subcontractors and officials of the District 
of Columbia, Jack Pollin and Harold Pollin represented themselves 
to be partners trading as and under the name of Pollin Deyelopment 
Company, contractors engaged in a general construction business in 
the District of Columbia, which the appellant may not dispute in 
this appeal. 


Finally, the Trial Court Findings (Para. 17) establish’ conclu- 
sively that the “two insurance policies here involved are different 
policies, with different coverages, written to cover different insureds, 
with difference premium rates and different premiums;” the pre- 
mium received by Great American Insurance Company (with $300,- 
000.00 maximum PD coverage) was less than One-Tenth (1-1 0th) as 
much as the premium charged and received by the Consolidated Mu- 
tual Insurance Company (with only $100,000.00 maximum PD cov- 
erage), conclusively establishing these and other basic differences in 
the two policies. 


During the trial of this case the Great American Insurance 
Company learned that the Dorfmans and the Saxes had sold the 
allegedly damaged premises 1332 to the Pollins, and promptly pre- 
pared and filed a Motion to re-open the case for further testimony, 
which the Court overruled. In their Points and Authorities in oppo- 
sition to said Motion, all other parties to this action admitted that 
(1) On July 20, 1964, the contract of sale/purchase of 1332 from 
the Dorfmans/Saxes to the Pollins was signed by the Pollins; (2) On 
August 7, 1964, said purchase contract was signed and ratified by 
the Dorfmans and Saxes; and (3) On November 3, 1964, a deed from 
Dorfmans and Saxes to the Pollins was recorded. 


Jack and Harold Pollin, named insureds in the Great American 
policy, never performed Conditions Precedent to liability and required 
of them by and in said policy; they did not give required notice of 


Loss, never forwarded or turned over the summons and suit papers; 
never called upon Great American to defend them in the Dorfman/ 
Sax action, and the policy period within which said Company might 
be sued or to have action filed against it on the policy expired with- 
out any action being filed against it by the insureds. 


The appellant, Consolidated Mutual Insurance Company, failed 
and omitted to prepare and file any Trial Transcript of Proceedings 
and Evidence, and failed and omitted to comply with Federal Rules 
of Appellate Procedure #30 (a) (b) and (c) in the matter of an Ap- 
pendix. 


SUMMARY OF ARGUMENT 


1. Courts have broad discretion to decline declaratory judg- 
ments. The Trial Court here, in it’s Findings of Fact, Conclusions 
of Law and Judgment, exercised sound judicial discretion in deny- 
ing plaintiff a declaratory judgment. 


2. The Trial Court, also, found that the policies of insurance 
of the plaintiff Company and the Great American Insurance Com- 
pany were not and are not identical; that they were issued to totally 
different insureds, for different coverages and risks, for radically dif- 
ferent rates of premium; that the policy issued by Consolidated Mu- 
tual Insurance Company, as it’s name clearly indicates, was a broad 
form General Liability Insurance Policy, insuring against risk and 
loss caused by excavation, construction, building buildings and re- 
lated operations; and that they (policies) were not co-related calling 
for pro-rata participation in the claims of the plaintiffs Dorfman 
and Sax et al. in Civil Action #1 140-64. 


3. The Trial Court, in it’s Findings of Fact and Conclusions of 
Law did not consider, pass upon or decide controversial issues still 
pending between Jack and Harold Pollin and the Great American 


Insurance Company, pertaining to and in the areas of (1) Conditions 
precedent to be performed by said insureds; (2) policy defenses avail- 
able to the Great American Company under the policy, still pending 
and unresolved; (3) the policy condition requiring judgment follow- 
ing trial to be rendered against it’s insureds; and (4) the unresolved 
issue that any and all right of action upon the policy was barred by 
the One (1) Year Limitation for the filing of action on the policy 
not done in this case. ! 


(NOTE: Because the Trial Court found in favor of this Appel- 
lee as to Paragraphs numbered 1 and 2 of this Summary of Argument, 
this Appellee seeks no relief at this time in this Court in relation to 
Paragraph 3 hereof.) 


ARGUMENT AND LAW 


1. In the case of Marcello v. Kennedy, 114 U.S. App. D. C., 147; 
312 F.2d 874; certiorari denied 83 S.Ct. 1536; 373 U.S. 933, the 
following was held, 
“Courts have broad discretion to decline declaratory 
judgments.” 
In Gordon v. Matthews, 106 U.S. App. D.C., 400; 23 F.2d 
525, the Court said, | 
“When confronted with a request for declaratory Te 
lief more properly amenable to disposition in another 
forum, court has broad measure of discretion whether 
to gant prayer, and it may decline to entertain the 
action.” 


2. Insurance Companies are in the business of selling insurance; 
writing various insurance coverages; to various persons and/or com- 
panies having an insurable interest in the particular subject matter; 
for differing rates of premium depending upon the particular risks 


to be covered. The nature and extent of the coverage written mea- 
sures the rate of premium. Where coverage is restricted or limited 
and/or with minimal risk, the premium rate is lower. Where opera- 
tions are likely to involve considerable risk or liability, the rate of 
premium is much higher. 


For two insurance policies to be considered “double” or the 
same, the law and the custom of the trade required that they shall 
be (1) identical, (2) with the same insureds, (3) covering the same 
interests, risks or operations, and (4) at the same basic rate of pre- 
mium. | A reading of the two policies here involved will clearly show 
their differences and distinguishing features. Different named in- 
sureds and persons covered; different rates of premium; different 
coverages; different insurable interests; and different activities and 
risks insured against, are very apparent when these two policies are 
compared. More specifically, 


'‘(a) The Great American Policy is an Owners Policy only, 
insuring two men, Jack and Harold Pollin, individually, titled owners 
of a piece of ground, against personal injury and property damage; 
and—quite apparent from a careful reading—is a Fire insurance pol- 
icy insuring against fire damage and loss to the building when it 
should! be completed. A relatively low rate of premium, because 
their risk as ‘“‘owners” was minimal, insofar as bodily injury and 
property damage is concerned. 


(b) The Consolidated Mutual policy is a Comprehensive 
General Liability Policy, broad form, essentially an operations policy 
insuring risks incident to excavating, risks of causing damage to ad- 
jacent property and buildings, risks of constructing and erecting a 
new building, and it’s Policy insured a dozen or more family mem- 
bers named Pollin, their corporations, associations and groupings 
according to the particular projects engaged in. It is quite appar- 
ent that they were many and their activities were diverse in their 


conduct of Development Companies, Construction Companies, 
Financing Companies and Corporations handling their numerous and 
varied enterprizes and operations. One day, one or more of 
the Pollins might be acting purely as an owner of a piece of land; 
as to another parcel, he or they might be acting as members of the 
Pollin Development Corporation or Pollin Development Company, 
engaged in excavation work and construction projects of various 
kinds, including the hiring of sub-contractors (as here) to actually 
do the particular excavation or construction work. With great risk 
attaching to these operations, insurance coverages cost infinitely 
more. | 


Jack and Harold Pollin, as the Trial Court found, were acting 
not as owners, but were acting as excavators, builders and developers 
under their trade name of Pollin Development Corporation or Pol- 
lin Development Company (both names appearing in the Consolidated 
Mutual Policy) when that Company applied to the District of Col- 
umbia for a Permit to do the work. 


It was the Pollin Development Company that contracted with 
original defendant Eastern Excavating Company, Inc., whose work- 
man and equipment allegedly damaged the Dorfman/ Sax premises; 
and it was the Pollin Development Company which required Eastern 
Excavating and other subcontractors to take out insurance coverage 
because of the great risk involved. Allegedly, the Eastern Excavat- 
ing Corporation was negligent, Dorfmans/Saxes sustained some dam- 
age, and they filed suit against the Pollin Development Corporation 
or Company and others. As far as the Record here shows, Jack and 
Harold Pollin, recognizing that they were not involved in that action 
in their capacity as Owners, but as developers, notified their Broad 
Operations insurance company, Consolidated Mutual, of the loss and 
the claims; turned over the Summons and suit papers to consolidated, 
whose Company counsel entered their appearance, answered the sum- 
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mons, filed voluminous pleadings, engaged in Discovery and totally 
defended the case from date of filing to the present time. 


Not until September 20, 1965-2 years and 2 months after the 
alleged accident and damage—did the Pollins, or any of the Pollin 
Family members in any of their various companies or associations, 
or the plaintiff, ever bring up or mention the fact that Great Ameri- 
can had issued an owners’ policy to Jack and Harold Pollin. Testi- 
mony established that Consolidated Mutual’s own attorneys declared 
it had no claim against Great American. 


All reasonable inferences show clearly that it was Consolidated 
Mutual Company that decided to try to involve Great American Com- 
pany in the litigation; the Trial Court has refused to go along on it’s 
declaratory judgment effort. It is particularly significant that Jack 
and Harold Pollin, owners, have not brought any action against this 
Appellee. Of course, Jack and Harold Pollin, looking back, recalled 
that Agent Parks had tried to interest them in and to sell them 
$300,000 worth of additional Broad Operations coverage, but they 
had rejected Parks’ offer and refused to buy the additional broad 
form coverage. 


A COMPARING OF THE POLICIES 


1. Policy of Consolidated Mutual 2. Policy of Great American 
Insurance Company (P. Ex. #1): Insurance Company (P. Ex. 


#2) 


‘NAME AND DESCRIPTION OF POLICIES 


“Comprehensive General Liability “Apartment Owners Policy” 
Policy (commonly referred to asa (commonly referred to as an 
general liability policy).” Owner’s policy). 
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NAMED INSUREDS 
“Morris Pollin & Son, Inc., et al,” “Jack Pollin and Harold Pollin,” 
plus additional named insureds on 6101 - 16th Street, N.W. 
(Policy Page 7) “Mortgagee: Equitable Life 
“Pollin Development Corporation,” Insurance Society of the United 
(Policy Page 5) States.” 
“Morris Pollin & Sons, a Partner- 
ship,” (Policy Page 21) 
“The Pollin Development Cor- 
poration,” (Policy Page 30) 

COVERAGE 


Essentially a general liability Essentially an owners policy, 

policy, covering building, con- insuring against “‘all direct loss 

struction and excavation work. by fire, lightning and other 
perils; use and occupancy risks. 


PREMIUM | 
(according to testimony and Findings of Fact) 


For maximum property damage For maximum property damage 

coverage of $100,000, premium coverage of $300,000, premium 

rate 10 times higher than premium rate 1/10th as much as the 

paid on Great American policy. premium paid on the Consoli- 
dated Mutual policy. 


3. In relation to Paragraph 3 of Appellee’s Summary, the 
following Conditions Precedent and Provisions are important to keep 
in mind, viz, 
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< 


“LINES 90 and 91: Requirements in case loss occurs: 


“The insured shall give immediate written notice 
to this Company of any loss, * * *,” 


“F NOTICE OF OCCURRENCE - ACCIDENT:” 


“When an occurrence—accident takes place, writ- 
ten notice shall be given by or on behalf of the 
insured to this Company or any of its authorized 
agents as soon as practicable. Such notice shall 
contain particulars sufficient to identify the 
insured and also reasonable obtainable informa- 
tion respecting the time, place and circumstances 
of the occurrence—accident, the names and 
addresses of the injured and of available witnesses.” 


“G NOTICE OF CLAIM OR SUIT—Coverages C and D:” 


“If claim is made or suit is brought against the 
insured, the insured shall immediately forward 
to this Company every demand, notice summons, 
or other process received by him or his repre- 
sentative.” 


“LINES 157 and 161, inclusive: SUIT:” 


“No suit or action on this policy for the recovery 
of any claim shall be sustainable in any Court of 
law or equity unless all the requirements of this 
policy shall have been complied with, and unless 
commenced within twelve (12) months next after 
inception of the loss.” 


“J ACTION AGAINST COMPANY—Coverages C and D:” 


“No action shall lie against this Company unless as 
a condition precedent thereto, the insured have 
fully complied with all the terms of this policy, 
nor until the amount of the insured’s obligation 
to pay shall have been finally determined either 
by judgment against the insured after actual trial 
or by written agreement of the insured, the claim- 
ant and this Company, * * *,” 
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““* * * No person or organization shall have any 
right under this policy to join this Company as 
a party to any action against the named insured 
to determine the insured’s liability, nor shall this 
Company be impleaded by the insured or his legal 
representative, * * *,” 


The case upon which the appellant relies, Lazarus vy, Manu- 
facturers Casualty Insurance Company, is readily distinguishable, 
for the issues, evidence and facts in that case are not present here. 
In that case, the majority expressly found and stated in their opinion, 


“The risk incurred by the insurance company was of 
the sort contemplated in the policy.” 


Not so in the present case, where the insureds, the coverages, rates 
of premium and everything else are altogether different. Great 
American’s policy insured Jack and Harold Pollin, individually, as 
Owners only of a piece of ground and against such risk as might 
arise from their pure legal title ownership of the parcel. Consoli- 
dated’s policy, on the other hand, being a broad form, general opera- 
tions policy, insured Jack, Harold and other members of the Pollin 
family in their many and varied business activities and construction 
operations and projects, according to their particular identifying cor- 
porations, partnerships, group family name and development organi- 
zations engaged in various and risk-laden business operations over, 
beyond and far above the limited risk attendant upon mere owner- 
ship of a parcel of land. 


The excavations and building Permit was not issued to Jack and 
Harold Pollin as titled owners; it was issued to the Pollin Develop- 
ment Company, which hired Eastern Excavating Company and other 
sub-contractors to do the work. The Public Laws cited by appellant 
are not pertinent to the issue in this case and the plaintiff can take 
no benefit from them. Actually, the Pollin Development Company 
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represented to the public authority that it was the “owner” as well 
as “the Builder” and the excavation/building Permit was issued to it 
on that basis. 


Finally, the Findings of Fact of the Trial Court are final here 
and the appellant may not modify, alter, change or challenge—and 
must accept—the Trial Court’s Findings of Fact in toto. It must not 
be lost sight of that the Court’s Findings, also, are based upon undis- 
puted testimony of witnesses (3 in number) who testified at the trial. 
We have no Transcript of Testimony here. 


IN CONCLUSION 


The Trial Court exercised it’s sound judicial discretion and 
denied thei declaratory judgment relief requested by the plaintiff. 
Further, the rights and liabilities of Jack and Harold Pollin and their 
insurer, Great American, as set out in the Great American policy, 
including policy defenses, the necessity of a judgment following trial 
before payment by the Company; the expiration of the 1-year limi- 
tation period within which action can be brought against, and pay- 
ment required from, said Great American Insurance Company, are 
and should be preserved by this Court for later determination, if 
and when Jack and Harold Pollin ever have a judgment rendered 
against them and in favor of Dorfman and Sax in Civil Action 
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#1140-64 and claim under their Great American eee ‘The Dorf- 
man and Sax lawsuit must be first tried and judgment rendered 
therein. It is respectfully submitted that the judgment of the lower 
court herein should be affirmed. 


Respectfully submitted, 

PAUL J. SEDGWICK 

Attorney for Appellee, the Great 
American Insurance Company 
only 

910 - 17th Street, N. Ww. 

Washington, D.C. 20006 

296-3171 


